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In the case of McKeering v. Penn. R. Co., 
the Supreme Court of New Jersey passed upon 
a question of somewhat novel character. The 
question involved, briefly stated, was whether 
statutory right of action in a widow and next 
of kin, for a death by wrongful act, is 
barred by payment of a sum of money after 
the death of the injured person to one whom 
he made his beneficiary under membership in 
a relief fund established by the defendant. 
The court decided in the negative, calling 
attention to a number of cases wherein, 
though the exact question was not presented, 
but upon the authority of which the principle, 
decisive of this case, was laid down that 
where the right of action for a personal in- 
jury exists in the injured party at the time of 
his death, and he has done no act to bar a 
suit by himself if he had survived, there the 
right of action, under the death act, is a 
vested right in those who are the beneficiaries 
under the statute. 


ee - —— 


The question as to the right of the Chicago 
Board of Trade to withhold its market quo- 
tations from the Central Grain and Stock 
Exchange has been engaging the attention of 
the courts in that city lately. A short time 
ago application was made for a temporary 
injunction restraining the Board of Trade 
from withholding the quotations, and an in- 
junction granted on that application has now 
been made permanent by a decision of 
Circuit Judge Vail. The court held that the 
Central Grain and Stock Exchange was not 
a bucket shop, for the reason that the records 
brought into court showed that grain, al- 
though in small amounts, had been actually 
received and delivered, and ruled that the 
Board of Trade must furnish its quotations 
to any interest asking for them, assuming 
they are to be legally used. Under the de- 
cision, the board itself is not a proper judge 





of the legality of the use, that being a matter. 


for consideration by the court; but, in case 
the court should find a concern receiving the 
quotations to be a bucket shop, the board, 
under the Itinois statutes, is authorized to 





withhold the quotations. The matter will, 
probably, not be allowed to rest in this 
shape, but will be reviewed on appeal. 





The case of Ward v. Ward, recently de- 
cided by the Supreme Court of Ohio, involved 
a somewhat close question, as evidenced by 
the strong dissenting opinion of one of the 
judges, though the decision of the majority 
of the court isin line with the American au- 
thorities on the subject. The holding of the 
court is that a conveyance by a man who has 
entered into a contract of marriage, which 
subsequently takes place, of a portion of his 
land to his sons by a former marriage, with- 
out consideration other than love and affec- 
tion, and without the knowledge or consent 
of his contemplated wife, is a fraud on her 
marital rights, and she, at his death, is en 
titled to dower therein. 

The dissenting judge was of the opinion 
‘‘that a widower who is contemplating a sec- 
ond marriage, and has entered into a con- 
tract for that purpose, has a legal, as well as 
a moral, right to convey a fair proportion of 
his real estate to his children by the deceased 
wife, and that love and affection is a suffi- 
cient consideration to support such convey- 
ance. Nor is such conveyance in any sense 
an injustice to, much less a fraud upon, the 
second wife, and ought not to be even a dis- 
appointment to her. I am not ready to ac- 
cept the implication of mercenary motives on 
her part which the opposite doctrine sup- 
poses. The statute gives the widow dower 
in the lands of which her late husband died 
seized. The deceased did not die seized of 
the lands in controversy in this case, and 
hence the defendant in error is not entitled 
to dower.”’ 





The case of Jackson v. Jackson, recently 
decided by the Court of Appeals of Ken- 
tucky, is an amusing example of the length 
to which counsel in vigorously contested 
criminal cases will go in sensational appeals 
and arguments to the jury. It appeared 
that one of the attorneys for the common- 
wealth, during his argument, laid down upon 
the floor and halloed at the top of bis voice: 
‘‘Dan Owens, come here and strike me with 
that club!’’ and called upon others to come 
and strike him with a ‘‘board heart.’’ 

The Court of Appeals, while of the opinion 
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that this was an unusual position for counsel 
to assume in arguing to a jury, still the 
court cannot attempt, in a matter of 
that kind, to regulate counsel in his effort 
to demonstrate a proposition, or to. call 
vividly before a jury facts which he believes 
the testimony establishes; that the court 
cannot regulate counsel in the argument of a 
case in the manner of gestures and attitudes, 
nor direct when he shall modulate his voice 
or inerease its tore, and therefore they did 
not believe that any error was committed at 
the trial prejudicial to the substantial rights 
of the appellant. 

The New York Law Journal, in a review 
of this case, very properly says that, ‘‘with 
all due respect we think the court can, and 
on proper occasions ought to, ‘r gulate 
counsel in the argument of a case in the 
matter of gestures and attitudes.’ Of course, 
a judge will be disposed to allow all reason- 
able latitude in the indulgence of individ- 
uality of style, but there must be a limit 
beyond which eccentricity, passing into 
buffoonery, would compromise the court’s 
dignity and usefulness. We think the Ken- 
tucky court was right in its actual decision 
that a reversal was not required, but we 
could not subscribe to the doctrine that a 
trial court may not properly interfere, though 
counsel sum up after the manner of a 
howling dervish.’’ 








NOTES OF IMPORTANT DECISIONS. 


LirE INSURANCE POLICY—SUICIDE—BURDEN 
or Proor.—In Brown v. Sun Life Ins. Co., 57 S. 
W. Rep. 415, decided by the Court of Chancery 
Appea's of Tennessee, it was held that under a 
life insurance policy denying liability in case of 
the insured’s suicide, whether sane or insane, a 
recovery could be had where the insured’s death 
was caused by taking an overdose of morphine, 
but the defendant failed to prove by a preponder- 
ance of the evidence that insured, in taking the 
drug, intended to end his life. ‘The court said in 

t: 

‘That Kralapp died from an overdose of mor- 
phine is not disputed. That his death occurred 
within three years after the issuance of the policy 
isadmitted. Whether the chancellor was of opin- 
ion that the suicide clause in the policy was valid 
or invalid is not disclosed by bis decree. It is 
general in its terms, and simply finds that the de- 
fendant is liable. 

‘The insistence of the company is that the de- 
eedent took his life by an overdose of morphine 





poison. The contention of complainant is that 
the overdose of morphine was taken by accident, 
mistake, oversight or inadvertence, and not by de- 
sign, and hence that the case is not within the 
suicide clause of the policy, conceding the clause 
to be valid. He does not, however, admit the 
validity or application of this clause, in the event 
the court comes to the conclusion, from the evi- 
dence, that the reason of the insured was so com- 
pletely overthrown at the time of the taking of 
the morphine that he had no control over his 
actions and did not know what he was doing. If 
the controverted fact that the deceased took the 
overdose of morphine through mistake, or acci- 
dent, or oversight, and not designedly, be found 
in favor of complainant, it will be unnecessary to 
consider the validity or invalidity of the suicide 
clause in the policy. 

“Tt is a proposition of law, supported by author- 
ity as well as reason, that this and similar clauses 
in policies of insurance, conceding them to be 
valid, are not infracted by the accidental and mis- 
taken taking of an overdose of medicine or poi- 
son or by the unintentional taking of his life by 
insured. Penfold v. Insurance Co., (N. Y.),39 Am. 
Rep. 660; Walcott v. Insurance Co. (Vt.), 24 Atl. 
Rep. 992, 33 Am. St. Rep. 923, and cases cited; 
Phadenhauer v. Insurance Co., 7 Heisk. 567, 19 
Am. Rep. 623, and cases cited. The principle 
or rule in cases of this character is equally sup- 
ported that suicide or intentional destruction by 
one’s own hand is not presumed. The presump- 
tion is otherwise. The company interposing the 
defense of suicide, whether sane or insane, must 
overcome this presumption and satisfy the jury or 
court trying the case, by a preponderance of evi- 
dence, that the self-destruction was intentional. 
Walcott v. Insurance Co., supra; Mallory v. In- 
surance Co., 47 N. Y. 52, 7 Am. Rep. 410; 
Cronkhite v. Insurance Co., 75 Wis. 116, 43 N. 
W. Rep. 731, 17 Am. St. Rep. 184; Freeman v. 
Insurance Co., 144 Mass. 572, 12 N. E. Rep. 372; 
Insurance Co. v. McConkey, 127 U.S. 661, 8 Sup. 
Ct. Rep. 1360, 32 L. Ed. 308; Streeter v. Insurance 
Co. (Mich.), 31 N. W. Rep. 779, 8 Am. Rep. 882; 
Persons v. State, 90 Tenn. 291, 295, 16 S. W. Rep. 
726; Insurance Co. v. Bennett, 90 Tenn. 256, 16 
S. W. Rep. 723.”’ 


CONDITIONAL SALE—VALIDITY—IMMORAL USE 
OF ARTICLE SOLD—EsTOPPEL.—The Supreme 
Court of Washington decides in Standard Furni- 
ture Co. v. Van Alstine, 62 Pac. Rep. 145, that a 
seller who, on conveying property to a prostitute, 
knowing that she intends to put it to an immoral 
use, reserves the title and the right to take pos- 
session whenever he may deem himself insecure, 
even before the maturity of deferred payments, 
so aids and participates in such immoral use as to 
make the sale void, and that a purchaser of prop- 
erty on execution against a buyer holding it under 
a void conditional contract of sale is not estopped, 
as against the original seller, from pleading the 
illegality of such contract of sale because the 
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property was sold at execution sale after notice 
that it was subject to the conditional contract, 
since, as the courts refuse to enforce such con- 
tracts, estoppel isnot applicable. The court says 
in part: 

“It is urged on behalf of the appellant that the 
evidence before the trial court upon which it based 
its judgment showed, at most, nothing more 


than that the appellant, at the time it entered 


into the contract of conditional sale and delivered 
the property to the vendees named therein, had 
knowledge that the vendees intended to put the 
property to an unlawful use; and that this fact 
is not sufficient to justify the trial court in its 
holding that the contract was void as against 
public policy. It is true that it is held in many 
well-considered cases, and it is perhaps the weight 
of authority, that mere knowledge on the part 
of a vendor of goods that the vendee designs 
to and will put them to an immoral or illegal 
use is not of itself sufficient to bar an action 
brought to recover the purchase price of the 
goods so'd. But in all of the cases announcing 
this rule which have been brought to our at- 
tention the transaction was one in which the 
owner of the goods at the time of their delivery 
to the vendee parted with his title and right of 
possession, so that thereafter the relation between 
the vendor and vendee was that of debtor and 
creditor merely, or that of debtor and creditor 
with a mortgage over to secure the deferred pay- 
ments of the purchase price. The sale and de- 
livery of the property were complete, and no ele- 
ment of participation or aid in the immoral or 
illegal desiga of the vendee could he imputed to 
the vendor. On the other hand, it is held by all 
of the cases—even those which announce the rule 
contended for by the appellant—that if the vendor 
has knowledge of the immoral or illegal design 
of the vendee, and in any way aids or participates 
in that design, or if the contract of sale is so con- 
nected with the illegal or immoral purpose or 
transaction of the vendee as to be inseparable 
from it, the vendor cannot recover. Tatum v. 
Kelley, 25 Ark. 209; Tracy v. Talmage, 14 N. Y. 
162; Hill v. Spear, 50 N. H. 253; Gaylord v. Sora- 
gen, 32 Vt. 110; Aiken v. Blaisdell, 41 Vt. 665; 
Schankel v. Moffatt, 53 Ill. App. 382; Ralston v. 
Boady, 20 Ga. 449; Webster v. Munger, 8 Gray, 
584; Adams vy. Coulliard, 102 Mass. 167; Graves 
vy. Johnson, 156 Mass. 211, 30 N. E. Rep. 818, 15 
L. R. A. 834, and note to this case in 32 Am. St. 
Rep. 450; Beach, Mod. Cont. § 457. And there 
are cases which hold that knowledge on the part 
of the vendor that the purchaser intends to devote 
the property purchased to an illegal use will bar 
a recovery of the purchase price, even though he 
does no other act than deliver the property to 
the vendee. It was so held by the Supreme 
Court of the United States in Hanaues v. Doane, 
12 Wall. 342, 20 L. Ed. 439, though the court 
seems to admit that there might be a distinction 
between the cases where the use to which the 
property is to be devoted is only malum prohib- 





itum, or of inferior criminality, and the cases 
where it is to be used in aid of the perpetration 
of a heinous crime, such as treason, as was the 
fact in that case. See, also, Tatum v. Kelley, 
supra; Milner v. Patton, 49 Ala. 423; Lewis v. 
Latham, 74 N. Car. 283; Bickel v. Sheets, 24 Ind. 
1; Steele v. Curle, 4 Dana, 381. Where the sale is 
absolute, though on credit, the vendee becomes 
the owner of the property purchased, and has all 
the rights therein that any owner has over his 
own property, and he may make such use of it as 
to him seems fit, without let or hindrance from 
his vendor. Under an ordinary contract of con- 
ditional sale, the law is different. The vendee 
thereunder, the title being reserved in the vendor, 
is a mere bailee of the property. If the use of 
the property be not prescribed in the contract of 
sale, the purchaser must nevertheless use it for 
a lawful and proper purpose, and in the way its 
nature contemplates it should be used, or else 
suffer a forfeiture of its contract. It is clear that 
the relation between the parties to the contract in 
the present case was something more than that of 
debtor and creditor merely, and it would seem it 
was something more than an ordinary contract of 
conditional sale. The appellant not only reserved 
‘title, ownership, and possession ofthe property,’ 
but reserved the right to ‘take possession of the 
aforesaid personal property whenever it may 
deem itself insecure, even before the maturity’ of 


the deferred payments. This practically left the’ 


control of the use of the property with the appel- 
lant.” 








RELEASE BY MORTGAGOR TO MORT- 
GAGEE. 


Good Faith Exacted of Mortgagee. — 
Although no stipulation in a mortgage at 
its inception will be allowed to destroy or 
impair the mortgagor’s right to redeem,' the 
mortgagee is not debarred from acquiring the 
mortgagor’s interest in the mortgaged prem- 
ises after the execution of the mortgage. 
Transactions for that purpose however, are 
viewed with suspicion by the courts and the 
mortgagee will not be supported ia his claim 
of title unless he has observed the utmost 
good faith in dealing with the mortgagor for 
its acquisition.? As vigorously declared by 


1 Article in 50 Cent. L. J. 464, and cases cited in note 


5. 

2 Moeller v. Moore, 80 Wis. 434,50 N. W. Rep. 396; 
Pomeroy Eq. Jur. 1193; Trull v. Skinner,17 Pick. 213; 
Remsen v. Hay, 2 Ed. Ch. 535; Hicks v. Hicks, 5 Gill 
& J. 75; MeInstry v. Conley, 12 Ala. 678; Wyncoop vy. 
Cowing, 21 Ill. 570; Harrison v. Trustees, ete,, 12 
Mass. 456; Morris v. Nixon, 1 How. (U. 8.) 118; Rus- 
sell vy. Southard, 12 How. (U. S.) 189; Youle y. Rich 
ards, 28 Am. Dec. 728; West v. Reed, 55 Ill. 242; Scan 
lon y. Scanlon, 25 N. E. Rep. 652; Cornell y. Hall, 22 
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Justice Swayne: ‘‘Principles almost as stern 
are applicable as those which govern where a 
sale by a cestui que trust to his trustees is 
drawn in question. To give validity to such 
a sale by a mortgagor it must be shown that 
the conduct of the mortgagee was in all 
things fair and frank, and that he paid for 
the property what it was worth. He must 
hold out no delusive hopes. He must exer- 
cise no undue influence. He must take no 
advantage of the fears or poverty of the other 
party. Any indirection or obliquity of con- 
duct is fatal to lis title.’’® Niggler v. Mau- 
rin,* is a strong case illustrative of this re- 
quirement on the part of the mortgagee. The 
mortgage was by deed absolute in form, and 
it seems that the mortgagee took immediate 
possession. Subsequently the mortgagor 
being in straightened circumstances, agreed 
with the mortgagee, to surrender his inter- 
est in the entire premises, receiving as con- 
sideration a small portion of the premises 
and a discharge of the debt. The mortgagee 
made improvements in the way of fencing to 
the value of four hundred dollars, but 
whether before or after surrender by the 
mortgagor does not appear. Part of the 
premises seems to have been surveyed as a 
town site before the execution of the mort- 
gage, and greatly exceeded in value the 
amount which the defendant had paid when 
plainiiff brought his bill to redeem. 
Executory Agreement to Surrender.—The 
requirement of good faith being applicable to 
contracts fully performed, is a fortiori ap- 
plicable to executory contracts providing 
for a forfeiture of the mortgagor’s interest in 
the event of failure to pay at a specified 
time. It would seem, indeed, that executory 
contracts for a forfeiture, although made af- 
ter the execution of the mortgage, should 
stand on the same ground as those contained 
in the mortgage at its inception. To this 
effect apparently is the opinion of the court 
in Batty v. Snook.’ In that case the defend- 
ant had taken a conveyance of the mort- 
gaged premises to secure a balance remain- 


Mich. 377; Adams v. McKenzie, 18 Ala. 698; Franklin 
v. Ayer, 22 Fla. 654; Hyndman v. Hyndman, 19 Vt. 10; 
Brown vy. Gafney, 28 Ill. 156; Marshall v. Thompson 
(Minn.), 39 N. W. Kep. 311; Ford v. Olden, 3 Eq. Cas. 
461. 

3 Alexander v. Rodriquez, 12 Wall. 323. 

424 N. W. Rep. (Minn.) 3 

5 5 Mich. 231. 





ing unpaid, and had discharged the original 
mortgage. - The next day he entered into a 
contract te reconvey to the complainant pro- 
vided the latter punctually fulfilled his cove- 
nants to pay. The court said: Once a mort- 
gage always a mortgage may be regarded as 
a maxim of the court. Equity is jealous of 
all contracts between mortgagor and mort- 
gagee by which the equity of redemption is 
to be shortened or cut off. The mortgagor 
may release the equity of redemption to the 
mortgagee for a good and valuable consider- 
ation when done voluntarily and there is no 
fraud or undue influence brought to bear 
upon him for that purpose by the creditor, 
but it cannot be done by a contemporaneous 
or subsequent executory contract by which 
the equity of redemption is to be forfeited if 
the mortgage debt is not paid on the day 
stated in such contract, without an abandon- 
ment by the court of those equitable princi- 
ples it has ever acted on in relieving against 
penalties and forfeitures.’’ This language 
was quoted and approved in Clark v. Lang- 
don,® a case involving almost the same state 
of facts. It is to be observed, however, that 
although the parties supposed they were sub- 
stituting in place of the original mortgage, a 
deed with executory contract back for a re- 
conveyance to the mortgagor upon condition 
of punctual payment by him of the amount 
of the indebtedness, the right to a reconvey- 
ance to be forfeited in case of non-payment, 
yet this new arrangement was in each case 
construed to be in itself but a mortgage; and 
it is not clear whether the court regarded the 
original mortgage as continuing or as having 
ceased to exist. In the latter view, the 
clause for forfeiture in the new arrangement 
would be buta stipulation for forfeiture con- 
tained in a mortgage at its inception and the 
statement of the court that the equity of re- 
demption could not be released to the mort- 
gagee ‘‘by a subsequent executory contract’’ 
would be a mere dictum. But in either view 
it is clear that the court suggests that there 
is no distinction between a stipulation for for- 
feiture concurrent with the execution of the 
mortgage, and one made subsequently, and 
it seems impossible to find any basis in reason 
for such a distinction. Both come within the 
general principle relating to penalties and 


6 90 Mich, 83. 
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forfeitures, each provides for a forfeiture of 
the same thing and upon the same condition, 
the fact that one is contained in the original 
mortgage and the other made afterwards is 
surely of no significance. 

Conveyance of the Mortgaged Premises in 
Payment of the Debt.—There is ,jhowever, a 
distinction, sufficiently marked in some cases, 
in others more technical than substantial, be- 
tween subsequent executory contracts for a 
forfeiture of the mortgagor’s interest and 
conveyances of that interest in payment of 
the debt. Although the burden is upon the 
mortgagee to show the validity of the latter,’ 
yet if fairly made they will be sustained.® It 
is true that when executed the one might 
have exactly the same effect on the interests 
of the parties as the other. But the convey- 
ance of the premises in payment of the debt 
immediately terminates the relation of mort- 
gagor and mortgagee, there is a mutual and 
present exchange, the land for the debt, and 
where the transaction ends here, where noth- 
ing is regained by the mortgagor to be given 
up upon a future contingency, all elements of 
forfeiture are excluded from the transaction. 
But where, although the conveyance is in pay- 
ment of the debt, the mortgagor stipulates 
for the right to a reconveyance upon pay- 
ment of the amount of the original loan on 
a certain day, the right to a reconveyance to 
be lost upon failure to make such payment, 
the distinction between such a case and an 
executory contract for conveyance by the 
mortgagor of his interest upon failure to pay 
the debt at the time agreed is not so obvious. 
Technically, one is a defeasible sale and the 
other a contingent waiver by the mortgagor 
of his equity of redemption. The courts 
find, in the one case, that at the time of the 
transaction the parties have, and in the other, 
that they have not ceased to regard the land 
as security for the performance of a primary 
obligation, but there is no universal criterion 


7 Alexander v. Rodriquez, 12 Wall. 323; Moeller v. 
Moore, 80 Wis. 434, 50 N. W. Rep. 896; Nigler v. Mau- 
rin (Minn.), 24 N. W. Rep. 872. 

8 McCabe v. Farnsworth, 27 Mich. 52; Null v. Fer- 
ris, 110 Pa. 5%1; Watson v. Edwards, 105 Cal. 70; 
Spering’s Appeal, 60 Pa. 199; Alleghany R. & Coal 
Co. v. Casey, 79 Pa. 84; Todd v. Campbell, 82 Pa. St. 
250; Horbach v. Hill, 112 U. S. 144; Murray v. Riley, 
140 Mass. 490; Reed v. Bond, 96. Mich. 184, 

9 Compare Abbott v. Gruner, 79 N. W. Rep. 1065, 
with Batty v. Snook,5 Mich. 281, and Clark v. Langdon, 
90 Mich. 83, also Sweetland v. Sweetland, 8 Mich. 482, 





to determine whether the finding of the court 
shall be affirmative or negative in particular 
cases.° 
Parol Release, Statute of Frauds—(a) 
Mortgage in Ordinary Form.—In jurisdic- 
tions where a mortgage is regarded as a mere 


-lien, a parol release would of course be within 


the statute of frauds and void." Such would 
seem to be the true rule ‘also in those juris- 
dictions where the fee passes to the mort- 


‘gagee as at common law” although some 


cases hold otherwise.” Not only, however, 
is the weight of American authority as 
stated, but the equitable doctrine regarding 
the nature of the mortgagor’s interest as de- 
veloped in England prior to the birth of our 
Republic seems to leave no room for con- 
tending that that interest is not an interest 
in land within the meaning of the statute of 
frauds. During Lord Hardwicke’s time it 
was held that a tenancy by the curtesy 
would attach to the mortgagor’s interest,’ 
that interest being thus recognized as an es- 


10 The existence of a personal obligation to pay the 
debt is frequently referred to as a test to determine 
whether a transaction amounts to a mortgage (Mc- 
Laughlin v. Royce, 78 N. W. Rep. 1105; Riley v. Starr 
[Neb.], 67 N. W. Rep. 187; Wilson v. Giddings, 28 
Ohio St. 554); and sometimes language is used which 
would imply that the court. regarded. it as a conclu- 
sive test. Blumberg v. Beekman, 80 N. W. Rep. 710.* 
But on the other hand, it is pointed out that, inas- 
much as personal obligation may be expressly waived 
in any mortgage it cannot be an indispensable ingre- 
dient, although its existence is conclusive proof that 
the instrument is a mortgage. Brown v. Dewey, 1 
Sandf. Ch. 56; Nigler v. Maurin (Minn.), 24 N. W. 
Rep. 369; Schuber v. Le Clair, 66 Wis. 579,29 N. W. 
Rep. 570; Hone v. Fisher, 2 Barb. Ch. 569; Madigan 
v. Mead, 31 Minn. 96; Fisk v. Stewart, 24 Mian. 105; 
Matthews v. Sheehan, 69 N. Y. 585; Horn vy. Keteltas, 
46.N. Y. 611. 

1 Cowles v. Marble, 37 Mich. 158. This proposition 
is too obvious to require further citation of authority. 

12 Marble v. Marble, 5 N. H. 874; Scott v.«McFar- 
land, 18 Mass. 308; Patterson v. Yeaton, 47 Me. 308; 
MeMillan v. Jewett, 85 Ala. 476; Clark v. Condit; 18 
N. J. Eq. 358. See, also, Parker v. Barker, 2 Met. 423, 
holding that the interest of the mortgagee is within 
the statute. 

18 Shaw v. Walbridge, 33 Ohio St. 1. 

14 Casborne v. Scarfe, 2 Eq. L. Cas. 1945, 1 Atk. 603 
In this case a feme sole seized in fee of a freehold es- 
tate, mortgaged it and ‘afterwards intermarried and 
died before redemption, yet the husband was given 
his curtesy. For other cases in re the English equi- 
table doctrine as to the nature of a mortgage see Rul- 
ing Cases in Equity, Vol. 18, p. 876, note. It is to be 
noted that in America dower attaches to the mortgag- 
or’s interest, even where the legal title passes by the 
mortgage. Snow v. Stevens, 15 Mass. 278; Leary v. 
Shaffer, 79 Ind. 567; Wait v. Savage (N. J.), 15 Atl. 
Rep. 225. 
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tate of inheritance, a doctrine which was af- 
terwards affirmed by Lord Mansfield,” while 
in Massey v. Johnson,” it was expressly de- 
clared that no agreement to convey ‘‘an 
equity of redemption would be binding un- 
less in writing, because a court of equity 
treats the equity of redemption as the land 
itself, at all events an interest in land.’’ 

(b) Mortgage by Deed Absolute in Form, 
Defeasance by Parol or Separate Writing.— 
The validity of a parol release is called in 
question most frequently where the mort- 
gage is in form an absolute conveyance, the 
defeasance resting in parol, or in a separate 
writing. Where this is the case one unac- 
quainted with the technical rules of law is not 
likely to see the necessity for a written re- 
lease, and it may seem unjust to allow the 
mortgagor to repudiate a parol release not 
vitiated by unfairness on the part of the 
mortgagee.’ We find consequently, not a 
few cases upholding a parol release obtained 
under such circumstanves, and, as generally 
happens when established rules of law are 
overridden in the apprrent interests of jus- 
tice these cases are surrounded with much 


erroneous reasoning. 

Deed Absolute as Passing Legal Title.— 
Thus, in order to support the conclusion that 
‘the mortgagor's interest under a deed abso- 
lute in form is not within the statute of frauds, 
some of the courts bave assumed that if the 
legal title passed to the mortgagee’® the inter- 


1 Martur v. Mowling, 2 Burrows, 978. 

16 1 Exchgq. 253. 

17 [t would seem, however, that the evils from which 
the statute of frands was designed to protect might 
all be present in such a case. The land may have 
doubled or quadrupled in value since the time of the 
alleged parol release, while the temptation to perjury 
would be aggravated by facts not present in ordinary 
eases, and which would greatly aid the perjurer in 
accomplishing his object. The record evidence would 
indicate a perfect title in the mortgagee, while the 
fact that at the time of the alleged release the mort- 
gage debt was fully equal to, or in excess of, the value 
of the Jand, would give plausibility to the story of the 
perjurer. 

18 The very questionable rule that the legal title 
passes to the mortgagee where the conveyance is ab- 
solute in form has been adopted in some of the States 
where a mortgage in ordinary form createsa mere 
lien. Galleghar v. Giddings, 33 Neb. 222, 49N. W. 
Rep. 1126; Harrington v. Birdsale, 38 Neb. 176, 56 N. 
W. Rep. 961; Brophy Mining Co. v. Brophy & Dale 
Gold and Silver Mining Co., 15 Nev. 101; Thaxton v. 
Roberts, 66 Ga. 704; Jay v. Welchel (Ga.), 8S. E. Rep. 
906; Richards v. Crawford, 50 Iowa, 494; Burdick v. 
Wentworth, 42 Iowa, 440; Farley v. Goocher, 11 Iowa, 





est left in the mortgagor would not be an in- 
terest in lands within the meaning of the stat- 
ute of frauds. In the case of Stall v. Jones” 
the mortgagor under deed absolute in form 
had accepted twenty dollars from the mort- 
gagee knowing that the latter tendered it in 
full satisfaction of such claim as the latter 
might have inthe premises. The court said: 
‘*In the case of an ordinary mortgage which 
under our law creates alien and passes no 
title, it is reasonably clear that a right to re- 
deem could not be barred by a transaction of 
this character, lying entirely in parol. But 
in this State a deed absolute in form although 
intended as a security, and in general treated 
as a mortgage, passes the legal title to the 
mortgagee * * * where the legal title has 
passed, where the mortgagee is in possession 
and where an arrangement is entered into 
which defeats the mortgagor’s right to an ac- 
counting we see no reason why it should not 
bar a redemption.’’ In Haggerty v. Brower,” 
the separate defeasance had been surrendered 
by the mortgagor. The court intimates that 
such surrender would bar the right of re- 
demption standing alone, but as the land 
mortgaged was a homestead, and the home- 
stead right was also involved, it was held that 
that right could not be cut off by parol re- 
lease and surrender of the defeasance. In 
Odell v. Montrose,” although the court held 
the parol release void as within the statute of 
frauds, yet this was on the theory that the 
legal title remained in the mortgagor, not- 
withstanding that his conveyance was abso- 
lute in form with a mere oral defeasance. 
Brinkman v. Jones” also went upon the same 


570; Hagerty v. Brown, 75 N. W. Rep. 321. But see 
Harrington v. Foley (Lowa), 79 N. W. Rep. 64. 

19 66 N. W. Rep. 653. 

2075 N. W. Rep. 821. 

2168 N. Y. 500. 

2244 Wis. 498. This is a well considered case, and, 
although the court assumes that if the legal title had 
passed to the mortgagee the interest remaining in the 
mortgagor might have passed by parol, it intimates 
that there is no good reason why a deed absolute in 
form should be held to pass the legal title in jurisdic- 
tions where an ordinary mortgage would not have 
that effect. In Massachusetts, where an ordinary 
mortgage passes the legal title, the court in the case 
of Harrison v. Trustees, etc., 12 Mass. 456, held that 
the surrender of the separate defeasance by the mort- 
gagor vested title absolutely in the mortgagee, sug- 
gesting at the same time that this could only be ac- 
complished by a formal conveyance if the mortgage 
were in the ordinary form, but no reason was given 
for such a distinction. In the later case, however, of 
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theory, following Odell v. Montrose. In as- 
suming that unless the mortgagor’s interest 
include the legal title it is not protected by 
the statute of frauds, these courts evidently 
overlooked the fact that his interest had al- 
ways been regarded by the English courts as 
an interest in lands within the meaning of 
the statute of frauds, although the legal title 
had for centuries been recognized as passing 
under the mortgage. The interest of the 
beneficiary under a trust is protected by the 
statute of frauds,” yet the legal title is in the 
trustee, not in the beneficiary, and it has al- 
ways been understood that the statute ap- 
plied*as well to equitable interests as to 
legal. The New Jersey court has squarely 
recognized the application of the statute of 
frauds to the interest of the mortgagor under 
a deed absolute in form,” and there is little 
doubt but that its example will be ollowed 
when the question arises de novoin other 
States. 

Mortgagor’s Interest as Created by Parol. 
—In the case of McMillan v. Jewett, the 
Alabama court went upon the theory that 
where the mortgage is from an absolute deed, 
the interest of the mortgagor is created by 
parol. The court said: ‘‘It is insisted that 
the equity of redemption being an interest in 
lands cannot be released or transferred ex- 
cept by an instrument in writing. This is 
unquestionably the rule when the conveyance 


Trull v. Skinner, 17 Pick. 218, it was pointed out that 
the “surrender of the defeasance did not operate by 
way of transfer, nor, strictly speaking, by way of re- 
lease working upon the estate, but as an estoppel 
arising from the voluntary surrender of the legal evi- 
dence by which alone the claim could be supported.” 
See also Fallis v. Conway Ins. Co., 7 Allen, 46. 

23 McLain v. McLain, 57 Iowa, 167; Richards v. 
Richards, 9 Gray (Mass.), 318; Holmes v. Holmes, 86 
N. Car. 205. 

24 Brown, Stat. of Frauds, 229; Wood, Stat. of 
Frauds, 414; Holmes v. Holmes, 86 N. Car. 205; Raw- 
don v. Dodge, 40 Mich. 697; Wright v. DeGroff, 14 
Mich. 164; Scott v. Bush, 26 Mich. 418, 29 Mich. 528; 
Purcell v. Miner, 4 Wall. 518; Dunlap v. Gibbs, 4 
Yerg. (Tenn.) 94; Newman v. Carroll; 3 Yerg. (Tenn.) 
18; Hogg v. Wilkins, 1 Grant (Pa.), 67; Whiting v. 
Butler, 29 Mich, 148; McEwan v. Ortman, 34 Mich. 
324; Ripley v. Seligman, 88 Mich. 201; Grover v. Buck, 
84 Mich.519; Grunow v. Slater, 118 Mich. 149; Hughes 
v. Moore, 7 Cranch (U. S.), 176; Kelly v. Stanberry, 13 
Ohio, 426; Smith v. Burnham, 3 Sumn. 485; Maxwell 
vy. Wallace, 8 Bush: Eq. 251; Simms v. Killian, 12 
Ired. 252; Rice v. Carter, 11 [red.-298; Lilly v. Dun- 
bar, 62 Wis. 198; Daniels v. Barley, 48 Wis. 566; Con- 
nor y. Tippet, 57 Miss, 594 

2 Van Keuren vy. McClaughlin, 19 N. J. Eq. 187. 

% 85 Ala. 476. 
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‘either by express terms or necessary effect 


reserves tothe mortgagor an equity of re- 
demption. In such case there may exist 
facts which may operate in equity to estop 
the mortgagor from asserting an interest in 
the property. The present deed however is 
absolute in form, and neither expressly nor 
impliedly reserves any interest in the grantor. 
His right of redemption was created by parol 
agreement when the deed was first made. A 
parol agreement concerning land may be dis- 
charged by parol, and such a discharge will 
constitute a valid defense to a bill to re- 
The court here seems to have mis- 
apprehended the modus operandi of an in- 
strument of mortgage. Ifthe mortgagor’s 
interest is created by parol what part does 
the absolute deed play in the creation of that 
estate? It purports on its face to convey the 
entire estate to the nominal grantee. And it 
is only on the assumption that it actually 
does what it purports to do that we can re- 
gard the mortgagor’s interest as being cre- 
ated by the parol defeasance. But it has 
never been supposed that where the defea- 
sance is in a separate writing it operates by 
itself alone to create the mortgagor’s estate. 
Nor in the case of an ordinary mortgage has 
it ever been supposed that the words of grant 
pass the entire estate over to the mortgagee 
to be severed by the- words of defeasance, 
and a moiety returned to the mortgagor. 
The only reasonable view is thatin every 
mortgage regardless of its form, the words of 
grant and defeasance operate concurrently, 
that together they carve the mortgagee’s es- 
tate out of that previously held by the mort- 
gagor, leaving the residue in the latter. This 
partition is the final result of every mortgage, 
and what reason is there for regarding a deed 
with a parol defeasance as accomplishing this 
result by a process different from thatof a 
deed containing a written defeasance? If 
the deed operates independently of the de- 
feasance and conveys the entire estate in the 


27 The dictum of the court that an interest in lands 
which can be created by parol can likewise be dis- 
charged by parol seems to be opposed to the weight 
of authority (Batting v. Maatin, 1 Camp. 817; Mal- 
lett vy. Brayne, 2 Camp. 103; Rowan v. Little, 11 
Wend. [N. Y.] 606; Logan v. Barr, 4 Harr. [Del.] 546; 
Holmes v. Holmes, 85 N, Car. 205), but is supported 
by the opinions of several courts. Kienter v. Miller, 
25 Pa. St. 481; McKinney vy. Reader, 7 Watts, 123; 
Strong v. Crosby, 21 Conn. 398, 
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first instance, then at the moment of its in- 
ception it is not a mortgage but an absolute 
deed, and its character at the moment of in- 
ception controls. ‘‘Once adeed always a 
deed,’’ isa maxim as fully established as 
‘‘once a mortgage always a mortgage.’’* 
Estoppel Against Mortgagor.—But while 
the statute of frauds nullifies a parol release 
by the mortgagor, facts may exist which 
would estop him from asserting the interest 
which he has orally agreed to relinquish. 
Some courts have held that the mere sur- 
render of the defeasance operates by way of 
estoppel to bar the right of redemption.” 
But unless the mortgagee takes possession or 
makes improvements or takes some similar 
action in pursuance of the surrender, the bet- 
ter opinion seems to be that the doctrine of 
estoppel, strictly speaking, is not applicable,” 
although when the mortgagor seeks relief in 
equity he may be turned out of court on the 
principle that he who seeks equity must do 
equity." If, however, relief is sought by 
ejectment, matters in the nature of equitable 
estoppel are not available as a defense unless 
otherwise provided by statute.” In Mich- 
igan, even in equitable actions facts which 
would estop a party from asserting title to 
personalty will have no sach effect with re- 
spect to realty. In Huyck v. Bailey,” the 
complainant, the owner of a reversionary in- 
terest in land had acquiesced in the sale of 
timber by the life tenant to the defendant, 
and afterwards filed a bill to restrain the lat- 
ter from cutting the timber. Injunction was 
granted. The court said: ‘‘It will be ob- 


28 Note to Chase’s Case, 17 Am. Dec. 304; Doughty 
v. Miller, 5 Dick. (N. J.) 529; Frink v. Adams, 9 
Stew. (N. J.) 485; MeMillan v. Bisse!, 63 Mich. 72. 

29 Trull v. Skinner, 17 Pick. 218. See also McMillan 
v. Jewett, 85 Ala. 476; Stall v. Jones, 66 N. W. Rep. 
653. 

30 Odell v. Montrose, 68 N. Y. 500; Hays v. Living- 
ston, 34 Mich. 394. 

31 Green vy. Butler, 26 Cal. 595; Watson v. Edwards, 
105 Cal. 70. 

82In Michigan this rule is still adhered to very 
closely (Buel v. Irwin, 24 Mich. 145; Ryders v. 
‘Flanders, 30 Mich. 336; Harriet v. Kinney, 44 Mich. 
457; Geiges v. Greiner, 68 Mich. 153; Whiting v. But- 
ler, 29 Mich. 122; Mich. Land Co. v. Thoney, 89 Mich. 
226,50 N. W. Rep. 845; Paldi v. Paldi, 95 Mich. 410), 
but has been changed in England and in the Code 
States. Bliss, Code Pld. 347. The reason for the dis 
tinction between legal and equitable ‘defenses is 


pointed out by Judge Cooley in Hays v. Livingston, 
34 Mich. 394 5. 
33 100 Mich. 226. 





served that the extent to which the showing 
made by the answer goes is that the defend- 
ant purchased the timber of the life tenant 
under such circumstances as would perhaps 
have estopped the complainant had the prop- 
erty been personalty, but it does not set up 
any fraudulent concealment of facts by com- 
plainant as to the true title. Unfortunately 
for the complainant’s contention the statute 
of frauds prevents the passing of title to 
realty by parol, and this cannot be done any 
more under the guise of an estoppelin the 
absence of fraud, and when the estoppel con- 
sists only of an implied assent, than by show- 
ing a direct parol contract.’’ a 
Charlotte, Mich. W. A. Courts. 








TAXATION—EXEMPTIONS. 


YOUNG MEN’S CHRISTIAN ASSN. OF OMAHA v. 
DOUGLAS COUNTY. 
Supreme Court of Nebraska. 

1. An intention to use property occupied for busi- 
ness purposes at some uncertain time in the future, 
for purposes which will render it exempt from taxa- 
tion under the laws of the State, will not preclude its 
being taxed under the general revenue laws, so long 
as occupied for such business purposes. 

2. Statutes providing for exemption of property 
from taxation when used for purposes therein men- 
tioned, being an exception to the general rule of tax- 
ation, and in derogation of the equal rights of all, are 
to be strictly construed. 

8. The Young Men’s Christian Association of 
Omaha, being organized and incorporated for educa- 
tional, charitable, and religious work, owned certain 
real estate, upon which was erected a building used 
by it for the purpose of carrying forward the object 
of its organization, except the first floor thereof, 
which was rented for business purposes, the rents 
being applied to the work of the association. Held, 
that the portion of the property occupied for business 
purposes was not used exclusively for educational, 
charitable, and religious work, and therefore not ex- 
empt from taxation, under the general revenue laws 
of the State. 

Howcoms, J.: A petition was filed for the 
purpose of obtaining an order of injunction to re- 
strain the appellees, the county of Douglas and 
the county treasurer thereof, from collecting cer- 
tain taxes alleged to have been illegally assessed 
against the appellant's property situated in 
Omaha, Douglas county, and consisting of a city 
lot and a building erected thereon. In the peti- 
tion it is alleged that the appellant is a duly-or- 
ganized corporation, under and by virtue of the 
laws of the State, maintained and existing for 
school, religious, and charitable purposes, and 
that the property which is attempted to be as- 
sessed is exempt under the constitution and laws 
of the State. It is-to be conceded at the outset, 
as itis admitted by the demurrer to the petition 
which was filed, and under which the question 
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was decided, that the object and purposes of the 
appellant corporation are such as to exempt the 
property used exclusively by it for the purposes 
of its organization from taxation under the laws 
of the State. The controversy as to its property 
being taxable, notwithstanding the exemption 
referred to, arises, and becomes apparent, from 
the following allegations in the second paragraph 
of the petition. After describing the lot of land 
owned by it, it issaid ‘that on this lot this plaint- 
iff constructed, about the year 1887, and has ever 
since been maintaining, a large four-story stone 
building, which building has always been used 
for said purposes of said Young Men’‘s Christian 
Association. The first floor of said building the 
plaintiff is now leasing temporarily for business 
purposes; the rents thereof, as well as all the in- 
come from all sources, being used exclusively in 
maintaining the educational, religious, and char- 
itable work of the plaintiff. It is the purpose 
and intention of the plaintiff to use the first floor 
for offices, gymnasium, baths, etc.; but. owing to 
its restricted income, it is compelled, for the 
present, to rent the same, and apply the rents to 
the running expenses of the institution, until its 
income from other sources and voluntary dona- 
tions will pay the expenses of maintenance for 
the purposes aforesaid.’’ Whether the assess- 
ment of taxes sought to be restrained is against 
the entire property, or only the portion thereof 
rented for business purposes, is not disclosed by 
the petition. It is alleged that there was levied 
and assessed against the plaintiff, and against 
the said lot of ground, the taxes for the years 
1892, 1893, 1895 and 1896. 

The demurrer to the petition raises but one 
question, and that is whether or not, under the 
constitution and laws of the State, the plaintiff's 
property, or the portion thereof rented for busi- 
ness purposes, is wholly and altogether exempt 
from taxation. It is provided by sec. 2, art. 
9, of the constitution, that ‘‘the property of 
the State * * * shall be exempt frum tax- 
ation, and such other property as may be used 
exclusively * * * for school, religious * * * 
and charitable purposes, may be exempted from 
taxation, but such exemption shall be only by 
general law.” By sec. 2, ch. 77, of the revenue 
laws it is provided: “The following property 
shall be exempt from taxation in this State: * * * 
Such other property as may be used exclusively 
* * * for school, religious, cemetery and 
charitable purposes.’? While there is an allega- 
tion that the plaintiff intends to use the rooms 
now rented for business purposes for offices, 
gymnasium, and other purposes proper and 
necessary for carrying out the objects of its or- 
ganization, we do not think such allegation can 
materially affect the decision of the case as to the 
present situation and uses to which the property 
is put as disclosed by the petition. An intentiun 
to use it for such purposes in the future, which 
would doubtless, when so used, exempt it from 
taxation, is not a present exclusive use, as con- 





templated by the constitutional and statutory 
provisions quoted. In the case of Academy v. 
Irey, 51 Neb. 755,71 N. W. Rep. 752, it is held 
that, in order to be exempt from taxation, the 
property must be used directly, immediately and 
exclusively for the purposes mentioned in the 
provisions referred to. It cannot, we think, 
under the allegations of the petition, be success- 
fully contended that, because of an intention to 
use the property at some time in the future di- 
rectly by the association for offices, etc., such in- 
tention is a direct and immediate use for such 
property. As has been aptly said by Mr. Justice 
Brewer, in Washburn College v. Commissioners 
of Shawnee Co.,8 Kan. 344: ‘An intention to 
occupy is not equivalent to occupation—does not 
tend to prove it. The pleadings recognize the 
difference, for they admit the failure while they 
allege the intention to occupy. An d¢ccupation 
which is to be—though here it is only which may 
be—is no presentuse. Nor is ownership evidence 
of use. Full possession and perfect title are con- 
sistent with total failure to use. This is too plain 
to need either argument or illustration. If the 
framers of the constitution had intended to ex- 
empt all property belonging to literary and 
charitable institutions from taxation, the lan- 
guage employed would have been very different. 
They would have used the simple, ordinary lan- 
guage for expressing such intention. The fact 
that they ignored ‘ownership,’ and made ‘use’ 
the test of exemption, shows clearly that they 
recognized the essential distinction between the 
two, and established the latter, rather than the 
former, as the basis of exemption.”’ In First 
Christian Church of Beatrice v. City of Beatrice, 
39 Neb. 432, 58 N. W. Rep. 166, it is held that 
the possession and ownership of a lot which is 
rented, the rent derived therefrom being set 
apart to constitute a building fund for the pur- 
pose of erecting a church edifice thereon, which 
the society had resolved to build, was not a use 
of the property such as would exempt it from tax - 
ation under the provisions of the law referred to. 
It would therefore seem that an intention to use, 
at some indefinite time in the future, the rented 
portion of the property exclusively for the pur- 
poses for wbich the society is organized, cannot 
control in the determination of the legal effect of 
the present uses of the property as alleged in the 
petition. 

The controversy is thus narrowed to the one 
question of whether the renting of the first floor 
of the building for business purposes, when the 
income or rental is devoted to the objects of the 
association, is an exclusive use of the property 
for religious and charitable purposes, witbin the 
meaning of the law. In arriving at a conclusion 
with respect to the matter, we are to bear in mind 
tbat, the exemption claimed being an exception 
to the general rule of taxation, and in derogation 
of the equal rights of all, the statute is to be 
strictly{[construed. This does not mean that there 
should not be a liberal construction of the lan- 
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guage used in order to carry out the expressed 
intention of the fundamental lawmakers and the 
legislature, but, rather, that the property which 
is claimed to be exempt must come clearly within 
the provisions granting such exemption. As is 
said by many eminent authorities, the exemptions 
are granted on the hypothesis that the association 
or organization is of benefit to society, that it 
promotes the social and moral welfare, and, to 
some extent, is bearing burdens that would oth- 
erwise be imposed upon the public, to be met by 
general taxation, and that from these considera- 
tions the exemption is granted. There is, in this 
case, no question as to the organization which 
claims the exemption being one serving such 
beneficial purpose, and entitled to the privileges 
granted, in so far as its property is used exclu- 
sively for such purposes. It is not whether it is 
entitled to any exemption, but whether the prop- 
erty claimed to be exempt is exclusively used for 
the purposes of its organization. In determining 
this, we are to adhere to a strict rule of construc- 
tion of the language used granting the exemp- 
tion. Cincinnati College v. State, 19 Ohio, 110; 
Stahl v. Association, 54 Kan. 542, 38 Pac. Rep. 
796; State v. Board of Assessors, 35 La. Ann. 668. 

It is argued that, the appellant being in the 
actual possession and use of the property taxed 
for the legitimate purposes of its charter, and 
renting two rooms temporarily, applying the 
rents to the charitable purposes of the organiza- 
tion, the property is within the protection of the 
statute exempting it from taxation, notwith- 
standing the temporary renting of the rooms on 
the first floor for business purposes. To hold 
that property rented for business purposes is ex- 
empt when the rentals or income therefrom are 
used exclusively for religious, charitable, or edu- 
cational purposes, is extending the operation of 
the law further than is warranted by the lan- 
guage used. There is a clear and well defined 
distinction between the use of property and the 
use of the income derived therefrom. As was 
said in First Christian Church of Beatrice v. City 
of Beatrice, supra: ‘It might be that these rents 
would be exempt under the provisions of the 
constitution and the statute to which allusion 
has been made; for it might be contended with 
much plausibility that the money derived from 
rents is property to be used exclusively for relig- 
ous purposes.’’ There may be an exclusive use 
of the income, and not of the property from 
which such income is derived. Webster defines 
‘exclusive’ as ‘possessed and enjoyed to the ex- 
clusion of others; debarred from participation or 
enjoyment; and ‘“exclusively’’ is defined, *‘in a 
manner to exclude; as enjoying a privilege ex- 
clusively.”’ If the property be used by appellant 
exclusively for purposes of its own organization, 
this would exclude the idea of others using it for 
an entirely different or secular purpose. The 
fact that appellant is in the exclusive use ofa 
portion of the property for the legitimate pur- 
poses of its organization does not preclude the 





occupancy of other portions for purely secular 
purposes, and thus subject the property so 
used to the general law of taxation. This has 
been repeatedly held in other jurisdictions, where 
laws exempting from taxation property used for 
charitable, religious and educational purposes 
have been under consideration, and it occurs to 
us that the mere fact of proximity cannot vary 
the rule. Whether it be portions of the same 
property, or separate and distinct parcels, it is 
governed by the same rule of construction. Our 
law is broad and comprehensive, and provides 
that all property exclusively used for the pur- 
poses mentioned is exempt, negativing the idea 
that property not so used is entitled to such 
favor. In Stahl v. Association, supra, where the 
language under which the exemption was claimed 
is very similar to that in the present instance, it 
is said, at page 549, 54 Kan., and page 797, 38 
Pac. Rep., by Horton, C. J.: “This construc- 
tjon omits to give sufficient force to the following 
language of section 6, viz.: ‘for the exclusive 
purposes of religion or education.’ The property 
exempt from taxation must not only have been 
received, held, or appropriated by or for the as- 
sociation, but it must ‘be received, held, or ap- 
propriated for the exclusive purposes of religion 
ot education,’ except the ground for a cemetery. 
Therefore, giving the provisions in the statute 
creating the exemption a strict construction, the 
charter must be interpreted to mean that tbe real 
or personal property of the association must be 
received, held, or appropriated ‘for the exclusive 
purposes of religion or education only,’ not for 
lease, investment or profit. When its real estate 
is rented to a tenant, or its funds invested in other 
property for profit, or loaned at interest, the 
property thus rented or invested or loaned will be 
liable to taxation, as much as any other property 
that is rented or invested or loaned, no matter in 
whose hands it might be.”’ In Cincinnati College 
v. State, supra, it is held: ‘The property of 
literary and scientific societies is only exempt 
from taxation when used exclusively for literary 
and scientific purposes. If used for other pur- 
poses it is liable to taxatlon, although the pro- 
ceeds are in future to be applied for the promo- 
tion of literature and science.”’ Says Caldwell, 
J.: “It would, we think, be rather a forced con- 
struction of language to say that this building, 
with its eight stores, its merchants’ exchange, 
and its other rooms used for miscellaneous pur- 
poses, is used exclusively for literary and scien- 
tific purposes. * * * But when any society, 
no matter of what kind, whether scientific, lit- 
erary, or religious, enters the common business 
of life, and uses property for the purpose of ac- 
cumulating money, the government should, and 
we think the statute does, treat it in the same way 
persons are dealt with who are using property in 
a similar manner, and engaged in the same busi- 
ness. Government cannot discriminate between 
the uses which different societies or individuals 
will make of the proceeds of their business, and 
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determine that this society or individual will 
make a more worthy disposition of the proceeds 
of his business than that, and therefore the one 
shall be taxed and the other not.” In Associa- 
tion v. Pelton, 36 Ohio St. 258, itis said: ‘The 
fact that income derived from rents of parts of 
the building not used is devoted exclusively to 
the objects and purposes of the association, and 
not used for the benefit or profit of its members, 
can make no difference. The law looks to the prop- 
erty as it finds it in use, and not to what is done 
with its accumulations.”” To the same effect are 
Gerke v. Purcell, 25 Ohio St. 249; State v. Board 
of Assessors, 35 La. Ann. 668; People v. Collison, 
22 Abb. (N. Car.) 52, 6 N. Y. Supp. 711; Salem 
Lyceum v. City of Salem, 154 Mass. 15, 27 N. E. 
Rep. 672. 

We have not overlooked the fact that many of 
the anthorities cited are under exemption statutes 
differing from ours in some respects, and that 
some differences exist between most, if not all, 
statutory provisions governing the subject; yet 
there are principles which are generally applica- 
ble to all, and which we have attempted to apply 
in the present case. We have carefully examined 


the authorities cited by appellant, and find none. 


of them in serious conflict with the views herein 
expressed, and, for the most part, the cases cited 
may be readily distinguished by reason of pecul- 
iar conditions surrounding the case decided, as 
disclosed by the opinion rendered, or of special 
charters granting exemption. 

The language of the statute is clear and ex- 
plicit. Under it, all property used exclusively 
for the purposes mentioned is exempt from tax- 
ation. Property not so used is subject to the 
general laws of taxation. Nor do we think that 
the proximity of one class of property to the 
other is material, the sole question being whether 
the use of the property renders it exempt. It is 
not necessary that the property should be 
such as to permit of its separation into distinct 
and definite parcels or tracts of land. As is said 
in Proprietors of South Congregational Meeting 
House v. City of Lowell, 42 Mass. 538: ‘There 
may be several distinct tenements under the same 
roof, and the tenements are as essentially distinct 
when one is under the other as when one is by 
the side of the other.” 

A portion of appellant’s property being used 
for business purposes, and therefore not within 
the purview and privilege of the statute referred 
to, we regard it as the evident intention of the 
legislature that such property is and should be 
subject to the general revenue laws, as all other 
property in the State, Association v. Pelton, 
supra; Gerke v. Parcell, supra; Proprietors of 
South Congregational Meeting House v. City of 
Lowell, supra; College v. Yeatman, 30 Ohio St. 
276; Mayor, etc. of City of Baltimore v. Grand 
Lodge of Ancient, Free & Accepted Masons, 60 
Md. 280; People v. Collison, supra. 

In reaching a conclusion in this case, we do not 
desire to be understood as holding that all of the 





property mentioned in the petition of appellant 
is subject to taxation, but only that part which is 
used for other than the purposes contemplated 
by the organization maintained by appellant. 
The ruling on the demurrer we regard as a cor- 
rect expression of the law, and accordingly 
affirm the judgment entered therein. Affirmed. 


Note.—Recent Cases on the Use and Ownership of 
Property of Charitable, Educational or Religious In- 
stitutions Claimed to be Exempt from Taxation.—A 
pastor, having purchased lots with the express pur- 
pose of building a church thereon, subsequently se- 
cured a more dasirable location, where he secured the 
church, paying for it with money secured by a mort- 
gage on the lots first purchased. Held, that the latter 
lots were not exempt under Code, sec. 797, providing 
that property devoted solely to religious purposes, 
“and not leased or otherwise used with a view to pe- 
cuniary profit,” shall be exempt from taxation. Nu- 
gent v. Dilworth (Iowa), 63 N. W. Rep. 448. Under 
Act May 14, 1874, as amended by Act June 4, 1879, 
providing that institutions of charity, with the ground 
thereto annexed, shall be exempt from taxation, and 
that buildings, though incomplete, shall not be subject 
to taxation is intended to be exempt from taxation 
when completed, alot purchased by a military organiza 
tion, supported by the State, for an armory building, 
and abandoned on account of the location, is not sub- 
ject to taxation during the period between the aban- 
donment and the sale of the lot, the proceeds to be 
used in the purchase of a new lot. City of Philadel- 
phia y. Keystone Battery A, National Guard of Penn- 
sylvania, 82 Atl. Rep. 428, 36 W. N. C. 482. Farms 
purchased and permanently used by a hospital for 
hospital purposes, as part of the hospital plant, and as 
an open air sanitarium, in actual operation for such 
purposes, and incidentally for profit to reduce ex- 
penses, though separated from the main hospital, and 
used for hospital purposes only during the summer 
months, are exempt from taxation. Cuntributors to 
Pennsylvania Hospital v. Delaware County, 169 Pa. 
St. 305, 36°W. N. C. 547, 82 Atl. Rep. 456. Act 1853 
sec. 7, exempting the property of charitable corpora- 
tions from taxation so long as the income is used for 
the relief of the sick and poor, only exempts property 
necessary to the accommodation of the inmates and 
servants of the institution, and not funds invested in 
other lands or securities. Contributors to the Penn- 
sylvania Hospital v. County of Delaware (Pa. Com. 
Pl.), 15 Pa. Co. Ct. Kep. 548. Act 1893, ch. 296, sec. 
20, providing that, where the rental from property is 
applied exclusively to the support of the gospel, the 
property shall not be taxed, does not apply to a house 
owned by a religious society, the rental whereof is 
applied to educational, religious, and charitable pur- 
poses. Congregation of United Brethren of Salem 
and Vicinity v. Board of Com’rs of Forsyth County, 
115 N. Car. 489,203. E Rep. 626. Land owned by a 
religious society which is not occupied by its church 
or sehool buildings, or necessary for the purposes of 
such buildings, is not exempt from taxation. Congre- 
gation of United Brethren of Salem and Vicinity v. 
Board of Com’rs of Forsyth County, 115 N. Car. 489, 
20 8, E. Rep. 626. Act 1893, ch. 296, sec. 20, exempts 
from taxation property used exclusively, for religious, 
charitable, or educational purposes, and provides 
that all property not used exclustvely tor such pur- 

s, or which is held for the purpose of specula- 
tion, investment, or for rent, shall not be exempt. 
Held, that credits and notes belonging to a religious 
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society, the income from which is applied to educa- 
tional, religious, and charitable purposes, are exempt. 
Congregation of United Brethern of Salem aad Viein- 
ity v. Board of Com’rs of Forsyth County, 115 N. Car. 
489, 20 S. E. Rep. 626. A dwelling house owned by an 
educational association, which was devised to it for 
the exclusive purpose of education, is not exempt 
under a provision in its charter that all property used 
for the exclusive purposes of education shall be ex- 
empt, where the house is rented to a tenant, though 
the rent thereof is appropriated by the association for 
the purpose of education. Stahl v. Kansas Educa- 
tional Assn. of Methodist Episcopal Church, 54 Kan. 
542, 88 Pac. Rep. 796. The real estate of the Young 
Men’s Christian Association, whether the association 
be classed as a religious or charitable institution, is 
taxable as other real estate is, so far as it is not used 
by the association for its own purposes, but is rented 
to obtain revenue therefrom. City of Auburn v. 
Young Men’s Christian Assn. of Auburn, 86 Me. 244, 
29 Atl. Rep. 992. Where a camp meeting association 
leases land in perpetuity, it is no longer exempt from 
taxation under Rev. St. ch. 6, cl. 2, exempting from 
taxation property of religious societies when occupied 
by the society for its own purposes. Inhabitants of 
Foxcroft v. Straw, 86 Me. 76, 29 Atl. Rep. 950. Land 
belonging to a religious society, used for stabling 
horses for hire, or let for use of cottagers, is not oc- 
cupied by the society for its own purposes, within 
Rey. St. ch. 6, cls. 2, 4, exempting from taxation prop- 
erty of a religious society when so occupied. Inhab- 
itants of Foxcroft v. Piscataquis Valley Camp-Meet- 
ing Assn., 86 Me. 78, 29 Atl. Rep. 951. Under Gen. St. 
sec. 3820, exempting from taxation buildings ‘“‘exclu- 
sively occupied” as churches, or ‘belonging to eccle- 
siastical societies, a building belonging to a church 
society, regularly and statedly occupied for religious 
worship, is not liable to taxation because it is rented 
for entertainments, and at times for political conven- 
tions. First Unitarian Soc. of Hartford v. Town of 
Hartford, 66 Conn. 368,34 Atl. Rep. 89. A building 
belonging toa Young Men’s Christian Association, 
and used partly for the purposes of the association, 
and partly rented for business purposes, is not exempt 
from taxation under Rev. St. 1893, ch. 120, sec. 2, cl. 2 
as property exclusively used for public worship. 
People v. Young Men’s Christian Assn. of Peoria, 157 
Ill. 403, 41 N. E. Rep. 557. Vacant and unused land 
held by a college for sale, the proceeds of which do 
not appear to be restricted to any particular use, is 
not within McClain’s Code, sec. 1271, exempting 
from taxation grounds and buildings of literary in- 
stitutions devoted solely to the appropriate objects 
thereof, and not leased, or otherwise used with a 
view to pecuniary profit. Foy v. Coe College (Iowa), 
64 N. W. Rep. 636. Hill’s Ann. Laws, sec. 2732, subd. 
8, which provides that “such real estate belonging 
to charitable institutions as shall be actually occupied 
for the purposes for which they were incorporated” 
shall be exempt from taxation, does not exempt a 
bui:ding owned by a charitable institution, only part 
of which is occupied for the purposes of the in- 
stitution, though the revenues derived from the use 
of the remainder of the buildings are devoted to the 
objects of the institution. Portland Hibernian Ber. 
Soc. v. Kelly (Oreg.), 42 Pac. Rep. 3. Dwelling houses 
owned by a college, when occupied by officers ot the 
college, who pay rent for them and occupy them for 
strictly private purposes, and exercise exclusive con- 
trol pver them, are not within Pub. St. ch. 11, sec. 5, 
cl. 3, (amended by St. 1889, ch. 465), exempting from 





taxation real estate of a college when occupied by it 
or its officers for the purposes for which it was incor- 
porated. President, etc. of Williams College v. As- 
sessors of Williamstown, 167 Mass. 505, 46 N. E. Rep. 
394. Where the head master of an academy receives 
all the tuition, and there are no free scholarships or 
charity students, and the trustees pay out of the en- 
dowment fund the rent and the charges for water, 
light, and heat, the academy is not a purely public 
charity, and is not exempt from taxation. Kittaning 
Academy v. Kittaning Borough (Com. PI.), 19 Pa. Co. 
Ct. Rep. 296. A building used as a boarding school 
is not deprived of its exemption from taxation as a 
building used exclusively for school purposes by the 
fact that the owner and his wife, who were both 
teachers in the school, resided in the building, and 
that he permitted the use thereof on several occasions 
for entertainments, charging no more than the ex- 
pense of the lights and the arrangement of the furni- 
ture. Carter v. Patterson (Tex. Civ. App.), 39S. W. 
Rep. 1110. Rev. St. 1881, sec. 7276, cl. 5, providing 
that every building used and set apart for educational 
purposes is exempt from taxation, does not exempt 
property from taxation, owned by one person, and 
used bv another for aschool purpose. Travelers’ Ins. 
Co. v. Kent (Ind.), 50 N. E. Rep. 562. A school, the 
title to which is in an individual, which is under the 
denomination and control of the Roman Catholic 
Church, is not a public charity, so as to be exempt 
because no tuition fee is charged, and that up to the 
present time all children, whether members of the 
church or not, are received and tanght. Mullen vy. 
Juenet, 6 Pa. Super. Ct. Rep. 1. .Where an eleemosyn- 
ary corporation devoted a portion of its building to its 
corporate purposes, and sublet the remainder, using 
the net income for the same purpose, the portion of 
the building from which the income was derived 
was not exempt from taxation, under Laws 1896, 
ch. 908, sec. 4, subd. 7, as amended by Laws 1897, 
ch. 371, exempting property of such corporations 
used exclusively for carrying out thereon their 
corporate purposes, and providing that property 
only partially so used shall be exempt only to the 
extent of such user. People v. Sayles, 53 N. Y. 
8. 67, 82 App. Div. 197. A convent, used as the resi- 
dence for Sisters of Mercy who teach a parochial 
school, the title to which is in an individual, which is 
not permanently devoted to the purposes of pubiic 
charity, and which is under the domination and con- 
trol of a particular church, is not a public charity, 
within the meaning of the constitution, so as to be 
exempt from taxation. White v. Smith, 8 Pa. Super. 
Ct. Rep. 205. A lot sold to a professor by parol, anda 
house built with money advanced by the college, 
which reserved title in itself, is not within Gen. St. 
sec. 3822, making non taxable property of Yale College 
held for its use, since the lot was held for private use. 
Yale University v. Town of New Haven, 71 Conn. 316, 
42 Atl. Rep. 87. A finding that buildings are occupied 
by students of a college as study and living rooms, 
under the supervision and management of college 
officers resident therein for that purpose, and are 
unfitted for any other use or purpose, is conclusive 
that the buildings are occupied as colleges. Yale 
University v. Town of New Haven, 71 Conn. 316, 42 
Atl. Rep. 87. A college dormitory is not deprived of 
its character as a college building, within Gen. St. 
sec. 8820, exempting from taxation buildings occupied 
as colleges, by the fact that asum certain is separately 
charged for the use of each of the apartments therein. 
Yale University v. Town of New Haven, 71 Conn. 
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316, 42 Atl. Rep. 87. The grounds, buildings, and 
other property used as a college or school, for attend- 
ance upon which charges for board and tuition are 
made, are used for purposes of private or corporate 
profit or income, and subject to taxation. Mundy v. 
Van Hoose (Ga.), 30S. E. Rep. 788. Rev. St. 1881, 
sec. 6276, ch. 5, providing that every building used 
and set apart for educational purposes is exempt 
from taxation, does not exempt property from taxa- 
tion, owned by one person, and used by another for a 
school purpose. Traveler’s Ins. Co. v. Kent (Ind.), 
51 N. E. Rep. 723. Where an educational institution 
leased a portion of its campus partly in consideration 
of improvements to be made on the grounds, but 
chiefly for the income to be derived from its use for 
agricultural purposes, it is not actually occupied for 
educational purposes, within Hill’s Ann. Laws, sec. 
2782, subd. 3, exempting property thus occupied 
from taxation. Williamette University v. Knight 


(Oreg.), 56 Pac. Rep. 124. That the title to property — 


used as a free public school isin an individual, and 
the charity may, therefore, be terminated at any time, 
does not prevent it being exempt from taxation un- 
der Act May 14, 1874, exempting schools maintained 
by public or private charity, as there is nothing in 
that act which requires the grant of property to a 
public charity to be stamped by perpetuity. White 
v. Smith, 189 Pa. St. 222, 42 Atl. Rep. 125. The lease 
of a dwelling house and property for school purposes 
by a corporation, under an agreement to pay taxes 
and keep the property in repair, is not such a dedica- 
tion of the property to public or charitable uses as to 
work an exemption of the property from taxation. 
Kittanning Academy v. Borough of Kittanning, 8 Pa. 
Super. Ct. Rep. 27. 








BOOK REVIEWS.°* 


AMERICAN STATE REPORTS, VOL. 72. 

The value and usefulness of this series of reports is 
revealed by an examination of this volume. Following 
the case of Cameron vy. Groveland Improvement Co. 
(Wash.), isan exhaustive note of over sixty pages, 
wherein the authorities are reviewed on the subject 
of when it is proper for a court to appoint a receiver. 
The subject is considered with reference to the action 
of a court in all classes of cases. To the case of 
Cadwallader v. Hirshfield (N. J.), is appended a note 
on the subject of negotiable instruments—effect of 
indorsement by stranger before delivery. 


A BRIEF FOR THE TRIAL OF CIVIL IssuES (2D 
EDITION). 

The main rules of practice according to whicha 
contest is to be carried on ought to be well understood. 
The great burden under which the business of the 
profession suffers is the great number of mistrials, 
and new trials, resulting from the imperfect manner 
in which the main rules of practice are understood. 
Many good verdicts have been set aside in consequence 
of errors in regard to whether the case should go to 
the jury or not. On this subject the author has stated 
the rules which ought to govern trial courts in dis- 
posing of motions to direct verdicts and demurrers 
to evidence. The author has not stated these rules in 
the exact language of the reports, but as they may be 
and are constantly applied in practice by judges, and 
as their application is now habitually sustained and 
enforced by leading appellate courts. These rules 
are reasonable and useful; all that is modern in them 





is the necessary result of modern changes in the law 
of evidence. The first edition of this treatise was 
published in 1885, and we understand it had a large 
sale; a new edition was probably deemed by the 
publishers necessary by reason of the numerous 
decisions rendered during the fifteen years that have 
passed since the issue of the first. Five entirely new 
divisions have been added on several subjects not 
treated in the first edition; they are examination of 
witnesses, impeachment and corroboration, absence 
of judge, proceedings outside of court room, improper 
conduct of judge, the verdict and its incidents. The 
division of exceptions, also, is almost entirely new. 
The second edition is about double the size of the 
first. We have no hesitation in recommending this 
treatise to the profession. It will be found a useful 
hand book, one in which questions of practice can be 
readily and easily elucidated. The author of the first 
edition was the eminent Austin Abbott of New York 
City, and the present revision, so the the title page 
states, is by the publishers’ editorial staff. This 
edition contains 615 pages, bound in law sheep, § vo. 
Fublished by The Lawyers’ Co Operative Publishing 
Company, Rochester, N. Y. 


LEADING CASES IN THE LAW OF INSURANCE. 

This book is made up of well selected cases that 
may well be called leading, on the various branches 
of insurance law, embracing life, fire, marine, acci- 
dent and mutual benefit. These cases are conven- 
iently classified under the following general headings: 
nature of contract; formation of contract; construc- 


tion of contract; terms of contract; limits of contract- - 


ural relations; breach of contract by the insurer; 
waiver and estoppel; insurance agents and subro- 
gation, much the larger number of cases being con- 
tained in the classification of formation of contract 
and terms of the contract. All of these nine grand 
divisions are again classified under subheads, and in 
many instances several leading cases under one sub- 
head, with foot notes containing editorial annotations; 
a single annotation in some instances following along 
under several cases thereby illustrating and explain- 
ing the principles of the law appertaining to each sub- 
classification; the reader thereby having the advant- 
age of having before him the cases in full without the 
trouble and labor of hunting up these cases in the re- 
ports, and also a concise law treatise in the shape of 
foot notes illustrating the legal principles involved in 
each subheading. It has always been a mooted ques- 
tion which arrangement of a law book is preferable— 
that of a law treatise, or cases with notes—the latter 
being confined within narrower limits and less diver- 
sified than the former; cases with notes, if the inves- 
tigator finds them in point, often are more helpful 
tban the more diversified law treatise, the practical aid 
which may be obtained from the cases with notes de- 
pending very much upon the diligence and intelli- 
gence with which the annotator has done his work. 
In this respect the book before us is the most thorough, 
the annotations the most closely in point and the ar- 
rangement and classification of the cases the most 
orderly of any book of cases with notes that has ever 
before been presented to our notice, evincing on the 
part of the author great legal learning and the quali- 
ties of conciseness and order so necessary to the legal 
writer. It is difficult to conceive that the practitioner 
can have any insurance case to investigate that will 
not be found analogous to some one of the leading 
cases in this book. The author is Edwin H. Wood- 
ruff, Professor of Law in the College of Law of Cor- 
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nell University. The book contains 61) pages, bound 


in buckram. Mechanically it is a gem of the printers’ 


art. Published by Baker, Voorhis & Co., 66 Nassau 
street, New York. 








HUMORS OF THE LAW. 


An Iowa attorney advertises himself as follows: 

‘““Am the legal redheaded Napoleon of the slope. 
Have no Waterloss. Freckled somewhat, but tem- 
perate steady. Paradise to me isa lawsuit at white 


heat. Always legally armed and inthe saddle. Ref- 
erences given. A willing payer is nature’s noblest 
effort. 


“Practice in every courtin the western hemisphere; 
perfects titles, and buys and sells mortgages, makes 
loans and collections. Am the redheaded, scar faced, 
freckled, begrimed legal Napoleon of the slope and 
always inthe saddle. Active as the wild untamed 
feline; fierce as a lion and gentle as a lamb, ‘and with 
goed advice make war.’ 

“*Brethren as much as in you lieth live peaceably 
with all men.’ Give me stalled ox.” 
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1. ADMINISTRATION—Executurs and Administrators 
—Rents and Profits.—Where an executor is given 
credit for all the payments of debt made by him for 
the estate, he should be charged with all the rents and 
profits received by him.—ROBERTSON V. BRECKIN- 
RIDGE, Va., 378. E. Rep. 8. 

2. ASSAULT — Trespass — Attack by Owner.—Where 
defendant committed a technical trespass on land of 
prosecuting witness, his refusal to leave at once, on 
being ordered to do so, did not authorize an attack on 
him with a deadly weapon to force him to leave, and 
he was entitled to defend himself therefrom without 
being guilty of assavit.—MONTGOMBRY v. COMMON. 
WEALTH, Va., 378. E. Rep. 1. 

3. ASSAULT AND Battery — Evidence.—Where, on a 
prosecution for assault, there was evidence of several 





agsaults, it was not error, after the State rested, and 
was required to elect onjwhich assault it would rely, to 
admit further evidence on behalf of the State as to the 
assault selected, where evidence of such assault had 
been already reccived.—STaTE V. BRECHBILL, Kan., 62 
Pac. Rep. 251. 

4. ATTACHMENT —Interests Subject to Levy.—An ab- 
solute conveyance by two persons of property owned 
in severalty to trustees,the trust agreement provid- 
ing for the issuance by the trustees of certificates to 
the beneficiaries, which shall be transferable, and that 
all income from the trust property and the proceeds 
of ita sale shall be divided ratably among the certifi- 


. cate holders, leaves no interest in a grantor in any 


specific property conveyed which can be the subject 
ofan attachment; his only interest being as a certifi- 
cate holder, which he can only enforce by an enforce- 
ment of the trust in a court of equity.—MONTGUMERY 
v. McDermott, U. 8. C. C. of App., Second Circuit, 103 
Fed. Rep. 801. 

5. BanKaRoPpTcr—Assets—Life Insurance Pulicy.—An 
endowment policy of insurance on the life of a bank- 
rupt, payable to him, or in case of his death before its 
maturity, to his mother, if living, and, if not, to his as- 
signs or legal representatives, has a cash surrender 
value, within the meaning of Bankr. Act 1593, § 70a, cl. 
5, where the company issuing it offers to puy a sum 
in cash for its surrender, although it contains no pro- 
vision requiring such payment, and passes to the 
trustee as assets, unless the bankrupt pays the sur- 
render value, subject to such rights therein as may be 
established by the bankrupt’s mother.— In ke BoaRD- 
man, U.S. D.C., D. (Mass.), 103 Fed. Rep. 783. 


6. BaNKRoPTCY—Bankrupt Withholding Property.— 
Au involuntary bankrupt who witbholds property from 
his trustee in bankruptcy is liable to punisbment as 
for contempt of court, notwithstanding Rev. Sc. § 990, 
providing that no person shall be imprisoned for debt 
in any State, on process issuing from, a court of the 
United States, where by the laws of the State imprison- 
ment for debt has been abolished; but the power of 
the court to punish in such cases should be cautiously 
exercised.—IN BE ANDERSON, U.S. D. C., D. (8. Car.), 
103 Fed. Rep. 854. 

7. BanKeoptcy—Discharge—Grounds of Refusal.— 
The burden rests upon a creditor to establish by con- 
vinecing proof that a bankrupt, since bis adjudication, 
has concealed property belonging to his estate from 
his trustee, and that the concealment was knowingly 
and fraudulently made, to defeat his right to a dis- 
charge on that ground.—IN R® FiTcHaRD, U.8.D.C., 
N.D.(N. Y.), 103 Fed. Rep. 742. 

8. BANKRUPTCY — Exemptions.—Under a State stat- 
ute exempting to a debtor his “‘best swine or meat of 
aswine,”’ the fact that a bankrupt hasa part of the 
meat ofaswine does not deprive him of the right to 
select his best remaining swine as exempt.—IN RE 
Lipsy, U. 8. D. C., D. (Vt.), 108 Fed. Rep. 776. 


9. BaNKRUPTCY—Exemptions.—While it is the duty 
of the trustee under Bankr. Act 1598,to set apart the 
homestead exemption of the bankrupt, his action is 
not filual, but the courts of bankruptcy are expressly 
given jurisdiction, by section 2, subd. 11, to determine 
all claims to exemptions; nor does rule 17 of the gen- 
eral orders (89 Fed. Rep. viil.,32C. C. A. xix.), allow” 
jng 20 days for exceptions to the setting apart, apply 
to the bankrupt, who mty petition the court in rela- 
tion to his claim to exemption at any time while the 
property is still unadministered.—-IN RE WHITE, U. 8. 
D. U., D. (Vt.), 108 Fed. Rep. 774. 


10. BaNKruprcy — Failure to Select Trustee.—It js 
proper fora referee to require a letter of attorney be- 
fore allowing another to vote on the claim of a cred- 
iter in the election of a trustee, and, when the credit- 
ors in attendance «annot make a selection—a majority 
in number voting for one person, and a majority in 
amount for another—to himself appoint the person 
favored by a majority of the creditors._In Rg RICH- 
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ARDS, U. 8. D. C.,N. D. (N. Y.), 108 Fed. Rep. 849. 

ll. BANKRUPTCY—Homestead.— Where a trustee finds 
the homestead property of the bankrupt, which ex- 
ceeds in value the homestead exemption, indivisible, 
he may apply to the referee for an order of sale, and it 
is not essential to the validity of a sale so ordered 
that the proceedings should be filed with the clerk of 
the bankruptcy court.—_IN RE ODERKIRK, U.8.D.C., 
D. (Vt.), 108 Fed. Rep. 779. 

12. BanKRuPTCy—Homestead Exemption.—It is the 
duty of a trustee to set out the bankrupt homestead; 
and where it is subject to debts, so as to render a sale 
necessary, the cost of converting it into money should 
be borne by the trustee, and the entire proceeds above 
the amount of such debts paid to the bankrupt.—In RE 
Hopkins, U. 8. D.C., D. (Vt.), 108 Fed. Rep. 781. 


18. BANKRUPTCY — Homestead Exemption.—Under 
the statutes of Vermont, as at common law, prior to 
Acts 1896, p. 34, a husband entitled to curtesy became 
vested with an estate for life in property conveyed to 
his wife, and such act which provided that he 
should on the death of his wife be entitled 
to one-third in value of the property in fee, 
in lieu of curtesy, did not aff-ct the life es- 
tates of husbands, which had previously vested. 
Also, under the statutes of the State a husband is en- 
titled to a homestead exemption, tothe extent of $500 
in value, to be allowed from the estate he holds in the 
property occupied by him and his family as a home- 
stead, without regard to the value of the fee where his 
interest is less, and such homestead interest is sub- 
ject only to debts contracted before its acquisition. 
Held, that the homestead right of a bankrupt in prop- 
erty occupied by him as a homestead the title to 
which was conveyed to bis deceased wife prior to 
1896, dated from the time of such conveyance, and 
not from the tuking effect of a devise to him of a life 
estate in the property made by the will of his wife.— 
IN RE MARQUETTE, U. 8S. D.C., D. (Vt.), 1038 Fed. Rep. 


dade 

14. BANKRUPTCY-— Jurisdiction—Proceedings in State 
Court.—Property of which a bankrupt was in the act- 
ual occupancy as a homestead at the time of the ad- 
judication, and to which he had some title which had 
not been devested by pending proceedings in insolv- 
ency against him in a State court was brought by the 
adjudication, within the jurisdiction of the court of 
bankruptcy.—IN BE GiBBs, U. 8S. D. C., D, (Vt.), 108 
Fed. Rep. 782. 

15. BANKS AND BANKING — Certificate of Deposit— 
Limitation.—As a demand certificate of deposit is in 
effect a promissory note, limitations begin to run 
against the same from the date therevf. The running 
of the limitations against a certificate of deposit was 
not interrupted by the death of the holder of the cer- 
tificate.—MBRENESS V. First NaT. BANK OF CHARLES 
City, lowa, 83 N. W. Rep. 711. 


16. BANKS AND BaNKING—Insolvent Bank—Deposit. 
—Where a depositor receives from the cashier a check 
against his deposit, the cashier at the same time 
marking such sum as paid in the depositor’s pass 
book, it only changes the evidence of the debt arising 
from the deposit, and does not amount to an assign- 
ment by the bank to him of the amount of the check, 
nor change the nature of the debt, so a8 to entitle him 
to a preference over other creditors of the bank 
at the hands of the receiver, where the check is not 
paid before the bank’s failure.—CLA¥K Vv. CHICAGO 
TITLE & TRUST CO., I1l., 57 N. E. Rep. 1061. 


17. BENEFICIAL SocigTY—Liability for Sick Benefits. 
—The members of a lodge of the Independent Order of 
Odd Fellows aré not liable to another member of the 
same lodge for sick benefits, unless there is some law 
of the order expressly making them so liable. The 
Obligation to pay sick benefits, as the laws of the or- 
der in this State stood in the year 1696, rested alone 
upon the lodge, and not upon the members or officers 
thereof.—MYER8 ¥. JENKINS, Obio, 57 N. E. Rep. 1089, 





18. BILLS aND NoTgss — Corporat E _ 
Under a resolution by the directors of a corporation 
conferring on the president, as the chief executive of 
the board, the power to incur indebtediiess, negotiate 
loans, to contract, and otherwise act as the agent of 
the corporation, the president had authority to exe- 
cute a note which would bind the corporation.—Mc- 
CorMICK V. STOCKTON & T. C. R. Co., Cal., 62 Pac. Rep. 
267. 

19. BUILDING AND LOAN AS80CIATIONS—Payment on 
Stock—Mortgagee. — A building association, after 
making a loan to C, took a mortgage, and also an as- 
signment of ©’s shares of stock, for security. CO, with- 
out knowledge of the association, executed a second 
mortgage to defendant, and thereafter the association 
made a second loan to C, and took for security an as- 
signment of the equity in C's stock. Held, that the 
second mortgagee had no rigbt to insist that payments 
made by C on his stocks should be applied tothe dis- 
charge of the first mortgage, and not on the second 
loan made by the association.—PROVIDENT LOAN & 
BUILDING ASSN. V. CaRTER, Wis., 88 N. W. Rep. 655. 


20. BUILDING AND LOAN ASSOCIATIONS — Usury.—A 
borrowing member of a building and loan asseciation, 
who pleads usury, is entitled to have all paymehts 
treated as paid on the loanv.—NATIONAL BUILDING & 
Loan Assn. V. GLOVER, Ky., 588. W. Rep. 418. 


21, CARRIERS — Passenger Alighting — Negligence. 
—Where a train went beyond a station platform be- 
fore stopping, and a passenger instead of requiring 
the conductor to back his train to the platform chose 
to alight where the train was standing, she took the 
risk, and cannot complain that the place was nota 
suitable one for alightiog.— LOUISVILLE & N. R. Co. Vv. 
Keita, Ky., 588. W. Rep. 468. 


22. CARRIERS OF PASSENGERS—Street Railroads—Neg- 
ligence.—It was the duty ofa motorman, when sig- 
naled by a passenger, to stop his car at a usual and 
customary station for stopping, a sufficient length of, 
time to give her a reasonable opportunity to alight in 
safety, and it was the reciprocal duty of the passenger 
to use reasonable diligence in getting off, but if the 
motorman disregarded his duty be wus guilty of the 
first act of negligence.—PapucaH ST. Ry. Co. Vv. 
WaLsi, Ky., 58S. W. Rep. 431. 4 

23. CERTIORARI — Statutory Proceedings.—Proceed- 
ings by way of certiorari, although regulated by the 
Code, do not differ in any essential particular from 
those at common law, and are governed by the same 
principles.—ELLIS v. P&OPLE, Uolo., 62 Pac. Rep. 232.° 


24. CHATTEL MORTGAGES — Uncertainty—Notice.—A 
chattel mortgage reciting that it was executed to se- 
cure ‘‘a certaip sum of money” advanced to the mort- 
gagor under’a contract entered into on a day named, 
and that 4 note was executed therefor, is so uncertain 
as to amount that it does not, though recorded, oper- 
ate as constructive notice to purchasers or creditors, 
but, when read in connection with the contract and 
note referred to, which were not recorded, but which 
show the exact amount advanced, it creates alien as 
between the parties, and isto be treated as an unre- 
corded mortgage.—CINCINNATI LEAF TOBACCO WARE- 
HOUSE V. COMBS, Ky., 588. W. Rep. 420. 


25. CONTRACT—Building Contracts — Architect’s Cer- 
tificate.—Non-compliance with a condition in a build- 
ing contract that the contractors furnish the archi- 
tects’ certificate that the work had been done to their 
satisfaction is no defense; the architects who were in 
the builders’ employ having refused, on request of the 
contractors, to examine the building, and the builder, 
though repeatedly requested so to do, having failed to 
direct the architects to examine it.—MCDONALD v. 
PATTERSON, Ill., 57 N. E. Rep, 1027. 

26. CONTRACTS—Consideration—Prejudice to Obligee. 
—An agreement by a grandfather to transfer to his 

dson a stock of goods at the end of six months, 
and to board his family during that time, if he would 
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abandon his home and employment in another State, 
and take charge of the store, giving faithful attention 
to business, and accounting for such sums as he might 
receive, was supported by a sufficient consideration; 
and, the grandson having complied with his agree- 
ment, the grandfather’s estate is liable for a breach of 
the agreement to make the transfer.—BRaSWELL’S 
ADMR. V. BRASWELL, Ky., 588. W. Rep. 426. 

27. CONTRACTS—Non-Kesident Defendant—Service of 
Process.— Where plaintiff, a non-resident, sued defend- 
ant on acontract executed in another State, and per- 
sonal service was obtained upon the defendant in this 
State, the fact that defendant was a non-resident, and 
was only temporarily in this State when the service 
was made on bim, did not render the service invalid. 
—STEEN V. SWADLEY, Ala., 28 South. Rep. 620. 


28. CONTRACTS—Performance — Damages.—Where a 
railway company entered into an agreement with con- 
tractors, whereby the latter agreed to do certain work 
for the company within a limited time, but failed to do 
80, damages claimed by the company for loss of profits 
on a shipment of goods which it had to decline because 
the work had not been completed are too remote and 
speculative.—ATLANTIC & D. Rr. CO. v. DELAWARE 
Const. Co., Va., 878. E. Rep. 18. 

29. CONTRACT BY ATTORNEY—Effect on Principal.—A 
contract, to be binding upon a principal when ex- 
ecuted by another person, must be made in the name 
ofthe principal.—PERSONS Vv. MCDONALD, Neb., 83 N. 
W. Rep. 672. 

30. CORPORATIONS—Chattel Mortgage — Estoppel.— 
The holder of a chattel mortgage on corporate prop- 
erty, made expressly subject to a prior chattel mort- 
gage, is estopped to set up the invalidity of such prior 
mortgage, and cannot object to a seizure by corporate 
creditors of the property covered by the prior mort- 
gage.—SINGER PIANO OO. V. BARNARD, WALKER & UO., 
Iowa, 8 N. W. Rep. 725. 

81. CORPORATIONS—Corporate Stock—Subscriptions. 
—The fact that part of the subscriptions to the stock of 
a corporation were made by other corporations, whose 
charters did not grant them theright to make such 
subscriptions, and by national banks, affords no de- 
fense to an individual subscriber in an action to col- 
lect assessments on his shares, where defendant stood 
by without objection, during the entire proceeding, 
and does not show thatsuch subscriptions were not 
paid, or that the corporations sought to avail them- 
selves of their privilege to repudiate the contracts.— 
McCoy v. WORLD’s COLUMBIAN EXPOSITION, IIl.,57N. 
E. Rep. 1043. 

32. CoRPORATIONS — Foreign Corporations — State 
Regulatiou.—A statutory enactment within the power 
of a State, which prohibits the transaction of business 
therein by foreign corporations except upon compli- 
ance with certain conditions, invalidates any contract 
entered into in violation ofthe statute, so that the con- 
tract cannot be enforced by any court administering 
the lawin such State; and, where the prohibition is 
plain, this rule governs equally with or without ex- 
press terms inthe statute declaring the invalidity.— 
DIAMOND GLUE CO. V. UNITED STATES GLUE CO., U.S. 
C. C., E. D. (Wis.), 103 Fed. Rep. 838. 

83. COUNTIES — Employee’s Negligence.—A county is 
not liable for a personal injury resulting from the neg- 
ligence of its employees inthe conduct of one of its 
public Institutions, though the establishment of the 
institution was optional with the county, and it 
yielded arevenue; forin its management the county 
exercises a governmental function delegated to it by 
the State.—MCANDREWS V. HAMILTON OO., Tenn., 58 8S. 
W. Rep. 483. 

84. CouNTIES—Recorder—Bond.—The liability of a 
county recorder for failure to collect legal fees and 
pay them over to the county being a statutory liabil- 
ity, an action on his bond, brought more than three 
years after the cause of action accrued, against him 
individually, is barred by Code Civ. Proc. § 388, subd. 





1, providing that an action must be commenced within 
three years ‘‘upon a liability created by statute,” etc., 
since, the cause of action being barred as to the re- 
corder, the action on his boad, which is but collateral 
thereto, is also barred, and the statutory limitation 
relating to actions on written undertakings does not 
apply.—Sonoma Co. v. HALL, Cal., 62 Pac. Rep. 257. 


85. CRIMINAL EVIDENCE — Testimony of Accomplice. 
—Evidence of an accomplice of a defendant charged 
with keeping a house of ill fame, which consisted in 
the use of a covered wagon, in which prostitution was 
carried on, is sufficiently corroborated by defenduat’s 
apparent control of the wagon and team, when sup- 
ported by his admissions.—STaTE v. CHAUVET, Iowa, 
83 N. W. Rep. 717. 

36. CRIMINAL LAW—Alibi—Instructions.—W here one 
of the defenses was an alibi, and the court charged 
that ifthe defendant had failed to establish the de- 
fense of alibi by a preponderance of the testimony he 
was not entitled to an acquittal on that ground or to 
have it considered as a basis of areasonable doubt, 
the instruction was erroneous, since thejury might 
have taken the word ‘‘it” to refer to the testimony in 
support ofthe alibi, rather than to the defense, and, 
even if the testimony fell short of a preponderance of 
the evidence, it was forthe consideration of the jury, 
together with the other evidence.—STaTE V. MCGARRY, 
Iowa, 83 N. W. Rep. 718. 

87. CRIMINAL Law—Bail—Departure of Accused after 
Sentence.—Where an accused who has given a recog- 
nizance to appear and answer an Indictment, aud abide 
the court’s judgment, after sentence is pronounced on 
him is immediately taken into the sheriff's custody, 
and subsequently is permitted to depart, with the 
court’s leave, to obtain money to pay his fine, the 
surety is discharged from Hability on the recogni- 
z ance, as such liability was extinguished by the appear- 
ance.—STATE V. ZIMMERMAN, Iowa, 83 N. W. Rep. 720. 


38. CRIMINAL Law—Burglary—Ownership.—Where a 
building in possession of, and occupied by, a person 
having the general charge and control thereof, has 
some of the rooms therein let to lodgers and for other 
purposes, the whole of the building is considered in 
law asthe dwelling house of such person, in whom 
ownership should be alleged in an information for 
burglary.—HAauwn V. STATE, Neb., 88 N. W. Rep. 674. 

39. CRIMINAL Law — Forgery--Fictitious Person.— 
Where defendant was charged with having forged a 
check which was made payable to his order, and there 
was evidence that the name of the drawer was that of 
a fictitious person,the jury were authorized to infer 
an intent on the part of defendant to defraud the party 
to whom he transferred the check, and that he had 
forged it.—WILLIAMS V. STATE, Ala., 28 South. Rep. 632. 

40, ORIMINAL Law—Forgery — Information.—Under 
Pen. Code, §§ 950, 952, requiring that an information 
state the particular circumstances of the offense 
charged, where necessary to constitute a complete of- 
fense, an information for uttering and attempting to 
pass a check as the genuine check of one “8S. B. 
Smith,” knowing it to be forged, does not charge an 
offense, where the check deseribed was drawn by ac- 
cused, and signed by his name, “E JO,” payable to 
himself, and indorsed “S. B. Smith,” asthe indorse- 
ment is no part of the check.—PEOPLE V. COLE, Cal., 62 
Pac. Rep. 274. 

41. CRIMINAL Law—Larceny.—Under Cr. Code Prac. 
§ 185, providing thatin an indictment for larceny of 
United States currency or bank notes it is sufficient to 
allege the larceny of the money ‘‘without specifying 
the coin, number, denomination, or kind thereof,” an 
indictment charging that defendant stole “fifty dollars 
in United States money, currency, and bank notes” 
sufficiently describes the money taken.—BaILEY v. 
COMMONWEALTH, Ky., 588. W. Rep. 425. 

42, CRIMINAL Law—Larceny—Possession of Stolen 
Goods.—Under the doctrine announced and held in 
this State, no presumption of guilt arises from the 
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mere possession of stolen property. The inference to 
be drawn from such fact is alone forthe jury, when 
weighed in connection with allthe evidence adduced 
ou the trial.— WILLIAMS v. STaTE, Neb., 88 N. W. Rep. 
681. 

43. CRIMINAL Law — Robbery.—To constitute rob- 
bery, the taking must be by violence or by putting the 
owner in fear; but both these circumstances need not 
concur, and it is sufficient to charge in the indictment 
that the taking was done “unlawfully, willfully, 
feloniously, and forcibly,” and against the will and 
consent of the person from whom the property was 
taken.—BLANTON V. COMMONWEALTH, Ky., 58 S. W. 
Rep. 422. 

44. DEED — Adverse Possession.—Where plaintiff's 
father told him that if he would go on the land in con- 
troversy, and could make a living out of it, he would 
give it to him, plaintiff cannot set up title to such land 
by adverse possession as against a mortgagee of his 
father, since his possession was not taken under any 
claim of title, and he never held adverse to his father. 
—HUNTLEY V. SAN FRANCISCO Sav. UNION, Cal., 62 Pac. 
Rep. 255. 

45. DoweR—Pleading.—Where the mortgagee of land 
foreclosed, and sold a portion of the property, and 
thereafter his grantee conveyed a portion of that 
which he had purchased, failure of the widow of the: 
mortgagor, in proceedings for the assignment of 
dower against the mortgagee, his grantee, and the 
grantee of the latter, to set forth in her complaint the 
boundaries of the several tracts belonging to the dif- 
ferent defendants, was not ground for demurrer.— 
BOSTICK V. BABNES, 8. Car., 378. E. Rep. 24. 

46. ELECTIONS—Notice—Mandamus.—Where, on an 
application for mandamus to compel a board of county 
commissioners to issue notice of a general election for 
members ofthe legislature under the apportionment 
act of 1891, on the ground that the apportionment act 
of 1899 is unconstitutional, it appears that the act of 
1891 is subject to the same objections, the writ must be 
denied.—STaTE V. STODDARD, Nev., 62 Pac. Rep. 237. 


47. Equity—Laches.—A delay of eight years by heirs 
residing in Missouri before taking steps forthe ap- 
pointment of an administrator, and to secure their 
share of the estate of a relative who died in California, 
does not constitute such laches as to debar them from 
maintaining a suit in equity to recover property of the 
estate alleged to have been fraudulently secured from 
the decedent while insane, where they had no knowl- 
edge of the facts, and relied on arelative, who was 
also an heir, and resided where the property was sit- 
uated, to look after the same and their interests, and 
where he had sentthem sums of money from time to 
time as coming from the estate.—REAVIS V. REAVIS, U. 
8. 0. C., N. D. (Cal.), 103 Fed. Rep. 813. 

48. Equity — Service of Summons on Part of Defend- 
ants.—Under Civ. Code Prac. § 367, it is error to render 
judgment against one of two defendants in an equity 
action where the other has not been served, without 
first dismissing; the action as to such other defend- 
ant, though he may not have been a necessary party. 
—WRIGHT v. BICKEL, Ky., 588. W. Rep. 470. 

49. EXECUTION—Judgment—Homestead Exemptions. 
—A judgment creditor is not entitled to have indorsed 
on his execution a certificate that the judgment was 
on a debt contracted for the purchase money of realty, 
to avoid the homestead exemption, where sueh cred- 
itor was not the vendorof the land, but loaned the 
debtor the money, which heapplied in payment of the 
land.—AMICK V. AMICK, 8. Oar., 37 S. E. Rep. 39. 

50. FALSE IMPRISONMENT—Void Warrant.—Where de- 
fendant stated to a justice of the peace facts concern- 
ing an assault committed by the plaintiff, and there- 
after the justice informed defendant that he had con- 
sulted with the prosecuting attorney, who believed 
that plaintiff could be prosecuted under an ordinance, 
and the justice drew up a complaint, which defendant 
signed, he was not liable for false imprisonment, 





though the complaint and warrant were defective, in 
that they did not contain averments sufficient to make 
a case under the ordinance.—Dory v. HugD, Mich., 88 
N. W. Rep. 682. 

51. FEDERAL CourTs—Jurisdiction.—A federal court 
has jurisdiction of a suit by a water company to enjoin 
the enforeement of a municipal ordinance fixing rates 
of charge for water, onthe ground that it impairs the 
Obligation of a contract between the city and the com- 
pany, although the contract, as set out in the bill, ex- 
pired by its terms prior to the passage of the ordi- 
nance, where it is alleged to be still in force.—Los AN- 
GELES CITY WATER Co. V. CITY OF LOS ANGELES, U.S. 
c. C., 8. D. (Cal.), 103 Fed. Rep. 711. 

62. FEDERAL CouRTS—Jurisdiction.—lhe provision 
of section 1 of the federal judiciary act of 1887-88 that, 
where the jurisdiction is founded only on the fact that 
the action is between citizens of different States, suit 
shall be brought only in the district of the residence of 
either the plaintiff or the defendant, does not affect 
the general jurisdiction of the court, where the requi- 
site diversity of citizenship appears, but creates a per- 
sonal exemption in favor of a defendant, which he may 
waive by agreement or eonsent, and which is waived 
by his entering a general appearance in a suit brought 
in a district other than either of those specified.— 
PLATT V. MaSSACHUSETTS RBAL EsTaTE Co., U. 8. O. C., 
D. (Mass.), 108 Fed. Rep. 705. 

53. FORCIBLE Entry — Detainer.—Where a husband 
and wife, being jointly seised of land, gave a trust deed 
thereon, which provided that in case of foreclosure 
the grantors should become tenants of the purchaser, 
and that the tenancy might be términated by 10 days 
notice, in unlawful detainer proceedings against both 
husband and wife by a purchaser on foreclosure to ob- 
tain possession of the premises, the husband alone 
having been served with the notice required by the 
deed, judgment could not be given against the wife.— 
HAMILTON BLDG. & LOAN ASSN. V. PaTTON, Tenn., 58 8. 
W. Rep. 482. 

54. FRAUDULENT CONVEYANCES.—A conveyance by a 
married woman to secure her husband’s debt, she hav- 
ing, after the conveyance, sufficient assets to meet her 
liabilities, was not fraudulent as to her creditors.— 
MILLER V. WILKERSON, Kan., 62 Pac. Rep. 253. 

65. FRAUDULENT CONVEYANCE—Anticipation of Mar- 
riage.—A conveyance by a man who has entered into 
a contract of marriage, which subsequently takes 
place, of a portion of his land to his sons by a former 
marriage, without consideration other than love and 
affection, and without the knowledge or consent of his 
contemplated wife, is a fraud on her marital rights, 
and she, at bis death, is entitled to dower therein.— 
WARD V. WARD, Ohio, 57 N. E. Rep. 1095. 

56. HUSBAND AND WIFE — Necessaries.—A wife com- 
pelled to live apart from her husband by his miscon- 
duct has authority to pledge his credit for necessaries 
adapted to her condition, though she has ability to 
provide for herself.—OTT v. HENTALL, N. H., 47 Atl. 
Rep. 80. 

57. HUSBAND AND WIFE—Wife’s Separate Property— 
Contracts.—Where a married woman's husband acted 
as her agent in the purchase of goods Ly her, the fact 
that the vendor, when selling the goods, did not know 
that the husband acted on the wife’s behalf, and that 
she was the person to whom the goods were charged, 
did not prevent her from acquiring title thereto suffi- 
cient to maintain trespass for a levy madeon such 
goods under an execution against her husband.— 
REEVES V. MCNBILL, Ala., 28 South. Rep. 623. 

58. INJUNCTION — Continued Trespasses.—A court of 
equity has jurisdiction to grant relief by injunction 
against continued trespasses committed by the pastur- 
ing ofsheep upon lands owned by the complainant 
which are valuable only for grazing purposes, where 
it is shown that such pasturing results In the destruc- 
tion of the grass and the permanent injury of the land. 
—NORTHERN Pac. Ry. Co. v. CUNNINGHAM, U.5. 0. C., 
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D. (Wash.), 103 Fed. Rep. 708. 

59. INJUNCTION — Easements—Waiver.—Although a 
restriction as tothe building line of lots inan addi- 
tion, Contained in the several deeds in a chain of title, 
but not inthe immediate conveyance tothe present 
owner, is bindingon him, yet, where the restriction 
has not been uniformly observed by the property own- 
ers also bound thereby, nor by any number of them, 
and the character of the property has changed to such 
an extent that the enforcement of the restriction 
would be a disadvantegs to the property owners gen- 
erally, it will not be enforced by injunction against 
such Owner.—EWERTSEN V. GERSTENBERG, IIl., 57 N. E. 
Rep. 1051. 


60. INJUNCTION — Private Way—Obstruction by Olty. 
—A city leased a private way over its land, and there- 
after, during the term, without the consent of lessee, 
and without making compensation, took possession 
thereof, and consolidated it with a public road parallel 
thereto, and extended the sane into lessee’s adjoining 
land, through which the way was continued. Held, 
that injunction would lie against it for thus interfer- 
ing with bis easement, and to compel it to remove the 
obstruction thus caused, unless it paid for the prop- 
erty thus illegally appropriated.—LOWERY V. CITY OF 
PEKIN, Ill.,57 N. E. Rep. 1062. 


61. IRRIGATION DistTRICTS—Suit for Cancellation of 
Bends.—To entitle a taxpayer of an irrigation district 
to maintain an action to cancel bonds claimed to have 
been illegally issued by the district, it is not necessary 
that be should offer to restore to the bondholders the 
consideration paid for such bonds.—SECHRIST V. 
RtaLTo Ier. Dist., Val., 62 Pac. Rep. 261. 


62. JUDGMENT — Conclusiveness.—Where suit is 

brought for the recovery of money, and thereafter 
money is paid thereon, both before and after judg- 
ment by default is rendered, but no creditis given 
therefor, the judgment is not a bar to an action by the 
defendant to recover the money so paid.—MaDDUx V. 
CounTY BaNK OF SaN LUIS OBISPO, Cal., 62 Pac. Rep. 
264. ‘ 
68. JUSTICES OF THE P#ACE — Liability for Wrongful 
Arrest.— Where a justice of the peace acted within his 
jurisdiction in issuivg a warrant of arrest and trying 
the defendant thereunder, he is net liable ina civil 
suit, though the acts charged did not constitute an of- 
fense, anu he wus actuated by malice.—D.xon v. 
Cooper, Ky., 58S. W. Rep. 437. 


64. LANDLORD AND T&NANT—Landlord’s Title.—A ten- 
ant is not permitted to dispute his landlord’s title, and 
as between the landlord and tenant, orone claiming 
through the tenant, the fact that an addition to leased 
premises, or fixtures thereto, are located inan alky 
abutting on, or adjoining to, such premises, will not of 
itself affect the lundlord’s title thereto; and in a dis- 
pute over property so located, claimed as a trade fixt- 
ure, testimony as to the location of such property can 
have no other bearing than in determining whether 
such property is in fact a trade fixture.—BROWNBLL Vv. 
FOLLER, Neb., 88N. W. Rep. 668. 


65. LANDLORD AND TENANT—Leate.—W here an action 
is brought for the violation of a covenant ina lease 
provided for its renewal which was conditioned on the 
performance of the terms of the lease, the lessee must 
allege a performance of such conditions, or a valid ex- 
cuse for non-performmance.—GRUBB V. BURFORD, Va., 
87 8S. EB. Rep. 4. 


66. LANDLORD AND TENANT — Second Lease. — An 
owner of premises, a part of which is in possession 
of a tenant, may lawfully lease them to another sub- 
ject to such tenant’s rights, giving the second tenant 
the right to collect rent from the first, and to manage 
the property in respectto him and his lease, as they 
might agree, and the owner is not responsible because 
of any disagreement between him and the first tena.t 
respecting the rent.—ROorT v. TRaPP, Kan., 62 Pac. Rep. 
248, 





67. LIBEL—Pleading—Special Damages.—In an action 
for libel, to entitle the plaintiff to prove special dam- 
ages on account of the loss of business contracts al- 
leged to have been prevented by the libel, he must set 
out the names ofthe persons with whom such con- 
tracts would have been made.— BRINKMANN V. TAYLOR, 
U. 8.0. C., D. (Conn.), 108 Fed. Rep. 773. 


68. LIBEL AND SLANDER—Libel Per Se.—An article in 
defendant’s newspaper which charged that adulter- 
ated butter had been sold as pure creamery make, and 
thatthe commodity was 40 per cent. butter and the bal- 
ance grease, and that persons dealing with plaintiff 
had been misled in purchasing such butter, was libel- 
ous per se, since the acts so charged involved moral 
turpitude in plaintiff, both as an individual and asa 
dealer in such commodity. — DaBOLD Vv. CHRONICLE 
Pos. Co., Wis.,&3 N. W. Rep. 639. 


69. LIFE INSURANCE—Policy Payabie to Wife of In- 
sured. — Where a policy, by virtue of a provision 
therein, was extended beyond the time of the death of 
insured, though there had been default in the payment 
of a premium, the extension was for the{benefit of the 
beneficiary named, and not for the benefit of the es- 
tate of insured, and she is entitled tothe full amount 
of the policy.—MOREHEAD'S ADMR&. V. MAYFIELD, Ky., 
58S. W. Rep. 473. 

70. LIFE INSURANCE—Recovery of Premiums Paid Un- 
der Mistake of Law.—Prowiums paid by the daughter 
on such a policy under the conviction that she held an 
enforceable contract, and upon the agent’s assurance 
that in no event would she lose the money paid, may, 
inthe absence of anything to show that she knew the 
contract was against public policy, be recovered by 
her from the company as money paid under mistake 
of law.—MBTROPOLITAN LIFB Ins. Co. v. BLESCH, Ky., 
58S. W. Rep. 436. 

71. LIM(TaTIONS—Amendments — Pleading.—An ac- 
tion is not barred by limitations by filing an amend- 
ment to the complaint after the statutory time bas ex- 
pired, where the original complaint was filed in time 
and the amendment does not set up a new cause of ac- 
tion, but is only to correctly describe the instrument 
on which suit is brought.—CHAMBERS V. TALLADEGA 
REAL EstTaTE & LOAN AS8s8v., Ala., 28 South. Rep. 636. 


72. LIMITATION OF ACTIONS.—Limitations commence 
to run against an action against a city for damages for 
flooding of land owing to the negligence of the city in 
the paving and guttering of a street at the time of the 
flooding, and not at the time of the improvement caus- 
ing the same.—CITY OF Kansas CITY V. FROHWERE, 
Kan., 62 Pac. Rep. 252. 

73. LIMITATION OF ACTIONS — Form of Action.—A 
right of action for trespass on the case {n assumpsit to 
recover damages for personal injuries resuiting from 
negligence is founded in tort, and is barred within one 
year, as Code, § 2920, providing a limitation of three 
years for actions on contracts not expressly men- 
tioned, is determined by the nature of the action, and 
not by its form.—BIsMINGHAM V. CHESAPEAKE & O. Ry. 
Co., Va., 378. E. Rep. 17. 


74. MALICIOUS PROsECUTION—Warrant—Mistake of 
Magistrate.—Where a defendant complains to a magis- 
trate of a trespass of plaintiff in entering on his prem- 
ises and carrying away certain personalty, and the 
magistrate, without any affidavit for a warrant for lar- 
ceny, issues a warrant on such information, no recov- 
ery can be had against defendant for malicious prose- 
cution after plaintiff's discharge; for defendant is not 
responsible for the magistrate’s mistake in issuing the 
warrant.—CHAMBLI8S V. BLAU, Ala., 28 South. Rep. 602. 


7%. ManDamMus—Highways — Obstructions.—Though 
Rev. St. § 1228, !mposes on town supervisors the duty 
of causing highways.to be kept free from obstruc- 
tions, they will not be compelled by mandamus to re- 
move an obstruction from a highway where there is a 
dispute asto the legal existence of the same.—StTaTE 
v. McOann, Wis., 88 N. W. Rep. 647. 
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76. MBOBANICs’ LIBNs—Contract.—In an action to 
enforce a mechanic’s lien, the rights and liabilities of 
the parties are governed by the law in force at the 
time of making the contract.—Vass V. OTTING, Ky., 58 
S. W. Rep. 433. 


77. MINES AND MINING—Lawful Money.—Under Ky. 8t. 
§ 2789a, only such persons or companies engaged in the 
mining industry as are unable to pay their employees 
in lawful money at the time required by tne statute 
are given 15 days to execute duebills, and therefore, 
where the employer is able to pay, an indictment 
against him for failing to do so may bereturned be 
fore the expiration of the 15 days.—COMMONWBALTH V. 
HILLSIDE COAL Co., Ky., 588. W. Rep. 441. 


78. MoRTGAGE—Foreclosure—Sale.—In an action to 
foreclose a real estate mortgage, the sherifi’s author- 
ity to sell the mortgsged property is derived from the 
decree of foreclosure, and not from the order of sale 
issued by the clerk of the court.—PassuMPSIC Sav. 
BaNkK V. MAULICK, Neb., 88 N. W. Rep. 672. 


79. MoORTGAGES—Payments to Mortgagee.—A mort- 
gage was negotiated in the office of R, and thereafter 
the mortgagor made payments on the mortgage to R, 
but never asked to have the papers produced, and 
none of the receipts were signed by R as agent. None 
of the payments reached plaintiff, who testified he 
never authorized R to recover the payments, and there 
was no evidence that plaintiff ever had held out R as 
her agent, or that he professed to be such. Held, that 
the payments made to R should not be credited on 
the mortgage.—SPENCE V. PIBPER, Wis., 88 N. W. Rep. 
660. 

80. MUNICIPAL OCORPORATION — Franchise.—A grant 
made by the common council of a city, by authority 
of its charter, to construct, maintain and operate a 
system of waterworks in such city and to use the 
streets and alleys thereof for that purpose, Is a legis- 
lative grant through the medium of an authorized 
legislative agency, and is a franchise.—STATE V. PoR- 
TAGE City WaTpR CO., Wis., 88 N. W. Rep. 697. 


81. MUNICIPAL CORPORATIONS—Negligence—Injary of 
Prisoner.—A city authorized generally by statute to 
build a jall,to make rules and regulations for its gov- 
ernment, and to appoint keepers, is not liable to a 
prisoner arrested and confined in such jail on a charge 
of violating an ordivance for an injury received, while 
so confined, through the negligence ofthe keepers; 
the city acting in a public capacity for the benefit of 
the general public as well as its own inhabitants.— Mc- 
AULIFFE V. CITY OF VICTOR, Colo., 62 Pac. Rep. 231. 


82. MUNICIPAL CORPORATIONS — Performance of Pub- 
lic Duty—Injuries.—A servant in a city waterworks de- 
partment, who bas received personal injuries by rea- 
son of the negligence of the city’s officers or agents, 
may recover therefor against the city, notwithstand- 
ing the city was inthe performance of a public duty. 
—RHOBIDAS V. CITY OF CONCORD, N. H., 47 Atl. Rep. 82. 


88. MUNICIPAL CORPORATIONS—Street Improvement. 
—A town is not liable to a lot owner for the cost of a 
street improvement made by him without the knowl- 
edge of the town or any of its officers.—SOUTH BELLE- 
vuEp LOT Assn. v. TOWN OF BELLEVUE, Ky., 588. W. 
Rep. 443. 

84. NATIONAL Banxs—Action by Receiver Against 
Stockholder.—In an action by the receiver of a na- 
tional bank to recover an assessment on stock alleged 
to be held by the defendant as executrix, a copy of en- 
tries in the stock book of the bank showing tbe issu- 
ance ofa certificate of stock tothe estate of the de- 
fendant’s testator, identified ae a true copy by the 
deposition of the formercashier, who testified with the 
book before him, is admissible against the defendant 
to prove such entries.—BrowN Vv. ELLIS, U. 8. D. O., 
D. (Vt.), 108 Fed. Rep. 884. 

85. NATIONAL Bank—Receivers.—A sale made by a 
receiver of a national bank under an order of a court 
of competent jurisdiction ls a judicial sale, and the ap. 


}.. 





proval thereof by the court has the force and effect of 
a judgment, and such proceedings are not subject to 
celiateral attack.—SCHaBERG'S EsTaTE v. MCDONALD, 
Neb., 883 N. W. Rep. 787. 

86. NUISANCE — Location of Smallpox Hospital.— 
Where a smalipox hospital is rightfully located and 
well conducted by a municipality, there can be no re- 
covery by a property owner for depreciation in the 
vatue of bis property caused by its locatian in his 
neighborhood ; the establishment of such hospitals be- 
ing within the police power ofthe municipality, and 
the city and village act (article 5, § 1) specially author- 
izing municipalities to erect and establish hospitals 
and control and regulate the same.—Faazer v. CITY 
OF CHICAGO, I11.,57 N. E. Rep. 1055. 

87. PARTNERSHIP—Action Against Partners—Liabil- 
ity.—Code, § 14, which authorizes the bringing of an 
action against a partnership by its name, gives a rem- 
edy which is merely cumulative, and does not deprive 
a plaintiff of the right to sue al?the partners individ- 
ually, and obtain a joint jadgment against them.—Pra- 
BODY V. OLESON, Colo., 62 Pac, Rep. 234. 


88. PARTNERSHIP—Dissolution.—Where one partner 
selis his interest in the assets of the firm to a co-part- 
ner, in the absence of any agreement to the contrary 
it will be presumed that all former accounts between 
them growing out of and connected with the partner- 
ship business are adjusted and settled, but snch pre- 
sumption may be rebutted by proof ofa different 
agreement.—COBB V. BENEDICT, Colo., 62 Pac. Rep. 
222. 


89. PayMentT—Burden of Proof.—Where the only de- 
fense isa plea-of payment, the burden of proof is upon 
the defendant.—Eamerr Vv. Digtz, Ky., 58S. W. Rep. 
443, 

90. PLEDGE—Bill in Equity by Pledgee—Possession. 
—Where pledged property is wrongfully moved from 
the possession of the pledgee by the pledgor, a bill in 
equity will lie against a storage compiny to whom the 
bailor afterwards pledged the goods to determine the 
interest of the first pledgse, and to enforce the pledge 
by judicial sale.—AmeR. PIG-IRON STORAGE-WARRANT 
Co. v. GERMAN, Ala., 28 South. Rep. 603. 


91. PRINCIPAL AND AGENT—Liability of Principal for 
Torts of Agent.—Where it was a part of the regular 
business of a telegraph company to transmit money- 
order messages between banks, such company Is lia- 
ble, both under the general principles of law, and un- 
der Civ. Code Cal. § 2338, relating to the liability of 
prineipals,toa bank fora loss occasioned by its pay- 
ment, without negligence, of such an order which was 
forged and transmitted in the usual manner, and 
through the company’s regular agents, by an operator 
in itsemploy whose duty it was, under his employ- 
ment, totransmit such messages. In such case the 
actofthe agent in transmitting the false message, al- 
though fraudulent and unauthorized by his principal, 
was within the apparent scope of his emplcyment, 
and, if the message had been genuine, would have 
been within his actual authority, and it was only by 
reason of his employment that he was enabled to con- 
summate the fraud.—BanNkK OF PaALo ALTO V. PaciFie 
PosTat TEL. CaBLE Co.,U.8. 0.C., N. D. (Cal.), 108 
Fed. Rep. 841. 

92. RaILBOaD COMPANIES — Failure to Keep Crossing 
in Repair.—A railroad compawy which fuils to keep in 
repair the approachesto a highway crossing to the ex- 
tent of its right of way is guilty of maintaining a nuil- 
sance, whether the railroad or highway was estab- 
lished first.—COMMONWEALTH V. LOUISVILLE &N. R. 
Co., Ky., 68 8. W. Rep. 478. 

98. RAILROAD COMPANIES—Power of Eminent Do: 
main.—Under the statutes of Arkansas, as construed 
by the supreme court of the State, a railroad company 
which has complied with Sand. & H. Dig. § 6148, and 
thereby effected its incorporation, becomes vested 
with the right to exercise the power of eminent do- 
main; and its failureto comply with the subsequent 
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provisions ofthe statute relating to its organization 
cannot be invoked asa defense to proceedings under 
the statute to condemn right of way or an easement to 
cross the track of another road.—ARKANSAS, ETC. R. 
Co. v. 8T. Louis, ETC. R. Co., U. 8. C. C., W. D. (Ark.), 
108 Fed. Rep. 747. 

94. RAILROAD ComMPaNny—Street Railways—Additional 
Burden.—The rule as regards whether a street railroad 
is an additional burden on the fee title to the street on 
which it is located, established in Hobart v. Railroad 
Co., 27 Wis. 194, applies to street railroads operated by 
electric power communicated by means of a trolley 
wire supported over the track by cross wires attached 
to poles setin the streets nearthe outer edge of the 
sidewalk lines, so far asthe construction and opera- 
tion of such roads fall within the principle of such 
case.—La Crosse City Ry. Co. v. HiGBSE, Wis., 83 N. 
W. Rep. 701. 

95. SaLe—Action for Price — Contract to Pay.—A de- 
fendant who, as a part of the purchase price of prop- 
erty bought, contracted to pay certain debts of the 
plaintiff, is liable to the plaintiff forthe amount of 
such debts, where he fails to pay them, orto release 
plaintiff from liability therefor, within a reasonable 
time after their maturity; and itis not essential to 
plaintiff's right of action on the contract to recover 
the amount that he should himself have paid such 
debts.—MtyYer V. PARSONS, Cal., 62 Pac. Rep. 216. 


9. SALE—Defense of Fraud—Evidence.—The rule 
that where the purchaser inspects the goods bought, 
and agreesto pay a specific price asked therefor, he 
cannot defend against an action to recover the price 
by showing that the actual value of the goods was less 
than that agreed upon, does not apply where the seller 
was guilty of fraud.—HENNESSEY V. DAMOURETTE, 
Colo., 62 Pac. Rep. 229. . 

97. StaTEs—Control of Property—Navigable Rivers. 
—Where the channel ofa navigable river was used as 
a road,the State can authorizeacity to erecta dam 
across the river, and obstruct such road, without cre- 
ating a liability against thecity, since the use of the 
channel as against the rights of the State was merely 
gratuitous.—CITY OF AUSTIN Vv. HALL, Tex., 588. W. 
Rep. 479. 

98. TAXATION — Injunction.—Where a party seeks to 
enjoin the collection of a tax which he claims is exces- 
sive and illegal, arising from either the action of the 
assessor or the board of equalization in raising the re- 
turned valuation thereof, itis not only necessary to 
allege in the petition, but it must be proved upon the 
trial, that the property was listed and returned for as- 
sessment at its true cash value, before a court of 
equity williaterfere and enjoin the collection of the 
tax claimed to be excessive and void.—ALVA STATE 
BANK V. RENFREW, Okla., 62 Pac. Rep. 285. 

99. TataL—Retrial—Jury—Waiver.—The waiver of a 
jury is exbausted by the trial and review, and, where 
acase properly cognizable by a jury is reversed, and 
remanded by an appellate court for retrial, the partics 
are entitled toajury trial.—-OsGOOD V. SKINNER, Ill., 
67 N. E. Rep. 1041. 

100. VENDOR AND l’URCHASER — Interest of Parties.— 
The interest of the vendee of land before conyeyance 
is an equitable estate in the Jand, equal to the amount 
of the purchase money paid, and which, upon full pay- 
ment, may ripen into a complete equity, entitling him 
to a conveyance of the legal title according to the 
terms of the contract, and it is of these rights that no- 
tice is given to allthe world by the possession of the 
vendee.—COGGSHAL V. MARINE BaNK CO., 57 Ohio, N. 
E. Rep. 1086. 

101. VENDOR AND PURCHASER — Sale of Realty—Parol 
Contract.—A parol contract for the sale of real estate 
is invalid, and no action will lig forthe recovery of 
damages for breach of such a contract.—Fox v. 
Easter, Okla., 62 Pac. Rep. 283. 

102. VENDOR’s Lign—Property Sabject Thereto — 
Where apartof atract of land subject to a vendor's 





lien is sold, and the conveyance provides that the ven- 
dee shall retain a portion ofthe consideration to dis- 
charge the lien, and the remainder of the Jand is after- 
wards sold to a third person, the land sold to the first 
vendee will be first subjected to the payment of the 
lien.—LITCHFIELD V. PRESTON, Va., 378. E. Rep. 6. 


103. WaTER Course — Diversion—Injunction.—Since 
a riparian proprietor is entitled to have the stream 
flow to bis land in the usual quantity at its natural 
place and height, and to flow off his land in its accus- 
tomed place and at its usual level, injury resulting 
from a diversion of any portion of such stream is pre- 
sumed, and need not be proved in a proceeding to re- 
strain such diversion.—MCEVOY v. GALLAGHER, Wis., 
83 N. W. Rep. 633. 


104. WAREHOUSEMEN — Failure to Deliver Property— 
Conversion.—Undcr Code, § 4221, providing that ware- 
housemen, without the written assent ofthe person 
to whom they have given areceipt for property, or 
the legal holder of such receipt, shall not transfer it, 
acomplaint against a warehouseman for damages for 
failure to deliver certain property to complainant is 
insufficient where it does not aver that the party to 
whom the receipt was issued had assented in writing 
tothe delivery ofthe property, orthat complainant 
was the legal holder of the receipt by indorsement to 
him.—BakerR v. MALONE, Ala., 28 South. Rep. 681. 


105. WILLS—Devises—Charges on Land.—Where tes- 
tator bi queathed horses and cows to his daughters, 
and charged real estate devised to two sons with past- 
urage for the animals, andthe daughters fileda bill 
against the executrix of one of the sons to establisha 
liability against her and charge the land with the past- 
urege,the living brotber was a necessary party to the 
bill, though it alleged #n agreement between the 
brothers whereby one should provide forthe horses 
and the other for the cows, which agreement had been 
kept by the living brother.—KINGSLAND ¥. KINGSLAND, 
N. J., 47 Atl. Rep, 69. 


106. WILL—Devise to Wife and Children.—Under a 
devise of land to C, testator’s grandson, “‘in trust for 
the use and benefit of himself and children and wife, 
in case he may hereafter marry, but in no event to be 
subject toor liable for his debts,” the widow of C is 
entitled, upon his death, to the use of tbe land in com- 
moa with the children as long as she lives, and at her 
death it will belong to the children in fee.—JacCKSON 
v. JACKSON, Ky., 588. W. Rep. 423. 


107. WILLS—Disposal of Trust Estate.—Where a trust 
deed directed the trustee to pay the income of the es- 
tate to testatrix for life, and provided that she should 
have power to dispose of the estate by will, and testa- 
trix by will gave the estate to certain persons, the ap- 
pointees not being those who would have inherited by 
the laws of descent, the trust estate onthe death of 
testatrix was not subjectto payment of the debts of 
the testatrix.—HUMPHREY V. CAMPBELL, S. Car., 378. 
E. Rep. 26. 


108. WILLS—Mortgages.— Where a will made one ben- 
eficiary of certain property for life, and provided that 
on her death it should goto the use of her children, 
and thereafter the beneficiary and her son gave a 
mortgage on the property, it was proper to sustain a 
demurrer toa bill filed by the children of the son to 
restrain the sale of the property on foreclosure, where 
the bill did not allege and it did not appear that the 
decree of foreclosure directed a sale of more than the 
interest of the defendants inforeclosure in the prop- 
erty.—DRANE V. BaILey, Tenn., 58S. W. Ren. 459. 


109. WITNESSES — Credibility — Corroborative State- 
ments.—Where a witness is assailed on cross-exam- 
ination as to swearivg under a hope of reward, he may 
show that immediately after the event testified to, and 
when it was not charged that he was offered any in- 
ducement, he made statements consistent with those 
made on the trial.—NASHVILLB, ETC. Rr. Co. v. Law- 
son, Tenn.,:58 8. W. Rep. 480. 
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